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PART I — PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 


GENERAL GROUNDS FOR 
EXCLUDING STATEMENTS 


§ 1.00. Involuntariness and coercion 
Court of Appeals, 2nd Cir. Where, after 
over 18 hours of uninterrupted question- 
ing by Monticello, New York police and 
thirty hours without sleep and virtually 
without food, and more than seven hours 
after his “formal” arrest for homicide, de- 
fendant, a Negro, changed his story from 
that of an accidental shooting (admitted 
earlier under questioning) to that of a de- 
liberate shooting, statement obtained from 
accused was plainly involuntary and not 
admissible. Said the court: “No case has 
come to our attention in which in recent 
years any federal appellate court, faced 
with a totality of circumstances approach- 
ing those outlined hereinabove, approved 
use of defendant’s confession.” United 
States ex rel. Burns v. LaVallee, 436 F.2d 
1352, 7 CLB 376 (1970). 


Alabama Testimony that defendant, after 
receiving Miranda warnings, “agreed” to 
go with officers and recover pistol was vi- 
olative of privilege against self-incrimina- 
tion as being induced by promises con- 
cerning crimes for which he had been ar- 
rested but which were not the subject of 
the instant charge. Washington v. State, 
251 So. 2d 592, 7 CLB 859 (1971). 


Indiana Where police, while arresting the 
defendant at his home, told him that his 
wife was also a prime suspect for this and 
other burglaries (which was the truth) 
and where, had she also been arrested, 
defendant’s small children would have to 
be placed in the custody of persons other 
than his wife, it could not be said as a 
matter of law that defendant’s confession 
which followed had been freely and vol- 
untarily given. Hall v. State, 266 N.E.2d 
16, 7 CLB 380 (1971). 
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§ 1.10. Delay in arraignment 

United States Court of Appeals, 2nd Cir. 
Inculpatory statement obtained from ju- 
venile during eight-hour daytime deten- 
tion should not have been received in 
evidence against him in delinquency pro- 
ceeding although he had been given ad- 
equate Miranda warnings, since Juvenile 
Act, 18 U.S.C. § 5035, requires that ju- 
venile shall not be detained for a period 
longer than is necessary to produce him 
before a committing magistrate. Convic- 
tion was reversed despite overwhelming 
evidence against juvenile, who was caught 
red-handed, and case remanded to afford 
government opportunity to show whether 
detention was for longer period than nec- 
essary to produce before committing mag- 
istrate. United States v. Binet, 442 F.2d 
296, 7 CLB 739 (1971). 


Court of Appeals, 9th Cir. 18 U.S.C.A. 
Section 3501 (C) making otherwise volun- 
tary confessions admissible if obtained 
within six hours after arrest before ar- 
raignment does not exclude confessions 
made after six hours following’ arrest; but 
trial court may consider this factor in de- 
termining voluntariness. United States v. 
Halbert, 436 F.2d 1226, 7 CLB 375 (1970). 


Michigan Where defendants confessed to 
murder on day of arrest but were held six 
and a half days thereafter before they 
were arraigned, the confessions were not 
invalidated by the delay in arraignment. 
Since the confessions were voluntarily 
made at the outset of the alleged illegal 
detention, they could not therefore have 
been extracted as a result of it. People v. 
Turner, 182 N.W.2d 781, CLB 380 
(1970). 


tod 


( 


§ 1.20. Absence of counsel 

New York Where, after arrest and ap- 
pointment of counsel in connection with 
a specific crime, defendants were ques- 
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tioned and gave incriminating statements 
regarding a second unrelated crime, state 
rule barring admission of statements given 
in absence of counsel did not apply since 
formal proceedings on second crime had 
not been commenced and prior arrest had 
not been a pretext or sham. People v. 
Taylor, 318 N.Y.S.2d 1, 7 CLB 481 (1971). 


§ 1.70. Fruit of an earlier inadmissible 
statement 

Court of Appeals, D.C. Cir. Self-incrim- 
inating statements made by committed 
mental patients to doctors and police were 
not admissible where inadequate or no 
Miranda warnings were given. Subse- 
quent statement to police preceded by 
adequate Miranda warning was likewise 
inadmissibie as flowing from earlier “in- 
voluntary” admissions. United States v. 
Robinson, 439 F.2d 553, 7 CLB 563 
(1971). 


§ 1.80. Fruit of an illegal arrest 
Maryland Where there is no claim of any 
Miranda violation, a confession voluntarily 


given by an accused while in custody is 
not rendered inadmissible by an illegal ar- 
rest. “Fruit” of an illegal arrest refers to 
real evidence seized and not to a confes- 
sion. State rule applies since United 
States Supreme Court, despite holding in 
Davis v. State of Mississippi, 394 U.S. 721 
(excluding use of fingerprints obtained 
during illegal detention), has not clearly 
disposed of issue. McDonald v. State, 269 
A.2d 193, 7 CLB 88 (1970). 


New York Where vagrancy charge on 
which defendant was arrested was merely 
a pretext for police to hold him while in- 
vestigating a robbery, an_ inculpatory 
statement made by him during question- 
ing while he was being so held and after 
he had seen an attorney was inadmissible. 
People v. Freeman, 316 N.Y.S.2d 514, 7 
CLB 481 (1971). 


MIRANDA 
§ 2.00. Prerequisite of custodial 
interrogation 
Court of Appeals, Ist Cir. Where I.R.S. 
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special agents failed to comply with agen- 
cy’s published rule to give warnings in 
criminal investigation for tax fraud, in- 
formation and records obtained during 
interviews were properly suppressed. 
United States v. Leahy, 434 F.2d 7, 7 
CLB 281 (1970). 


Court of Appeals, 5th Cir. Where defen- 
dant was questioned as part of a general 
F.B.I. investigation and was not under 
any actual restraint, the mere giving of 
Miranda warnings did not create a cus- 
todial situation. United States v. Akin, 435 
F.2d 1011, 7 CLB 378 (1970). 


Court of Appeals, 9th Cir. Where, after 
searching apartment for a fugitive and 
finding him, F.B.I. agents arrested tenant 
for harboring, statements made to said 
agents were inadmissible in evidence 
since, from all the circumstances, tenant 
could have reasonably concluded that he 
was in custody at time of search and in- 
terrogation. United States v. Bekowies, 
432 F.2d 8, 7 CLB 160 (1970). 


Florida Probationer’s confession of new 
crime to probation officer during interro- 
gation in jail was admissible despite ab- 
sence of warnings since defendant’s con- 
stitutional rights under Miranda were 
waived when he accepted constructive 
custody terms of probation. Nettles v. 
State, 248 So. 2d 259, 7 CLB 742 (1971). 


Washington When police officers, while 
holding defendant in custody in station 
house, overheard defendant’s conversation 
with fellow suspects in which he made 
damaging statements, officer's testimony 
as to the statements was admissible even 
though defendant had not been given 
prior Miranda warnings. The statements 
were voluntary and not the result of inter- 
rogation. State v. Jordan, 475 P.2d 135, 
7 CLB 87 (1970). 


§ 2.10. Sufficiency of warnings 

Michigan Statement on printed card con- 
taining. Miranda warnings handed by po- 
lice to defendant that “[w]le have no way 
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of giving you a lawyer, but one will be 
appointed for you if you wish, when you 
go to court” did not violate Miranda in 
light of additional written warnings that 
defendant could remain silent or stop an- 
swering questions until he spoke to a law- 
yer. People v. Campbell, 182 N.W.2d 4, 
7 CLB 285 (1970). 


§ 2.20. Waiver 

Court of Appeals, 5th Cir. Where defen- 
dant, after receiving Miranda warnings, 
made admissions while under a state of 
intoxication, trial court did not err in find- 
ing he had knowingly waived his constitu- 
tional rights. Defendant’s faculties were 
not so impaired as to prevent him from 
understanding warnings and knowing 
what was going on. United States v. Mar- 
tin, 434 F.2d 275, 7 CLB 276 (1970). 


Court of Appeals, 5th Cir. Where, at first 
interrogation, accused had refused to give 
a statement and had requested counsel, 
his subsequent failure, after receiving 
Miranda warnings, to request that his 


counsel be present at a second interroga- 
tion constituted a waiver of his right to 


have counsel present. Said the court: 
“Miranda did not hold that once an ac- 
cused expresses a desire to have counsel 
present, the door to present or future in- 
terrogation is forever closed.” United 
States v. Green, 433 F.2d 946, 7 CLB 277 
(1970). 


Court of Appeals, 7th Cir. Where defen- 
dant, after refusing to sign “waiver of 
rights” form, answered Secret Service 
agent’s question connecting him with co- 
defendant, his statement was inadmissible 
in the absence of any showing that he 
voluntarily and intelligently waived his 
rights after his refusal to sign. United 
States v. Jenkins, 440 F.2d 574, 7 CLB 
731 (1971). 


New York Defendant’s confession, made 
in response to police question (“Just what 
really happened?”) obtained after counsel 
had appeared, but while counsel was not 
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present, was not involuntary, not elicited 
as part of any inquisitorial process, and 
there was no deprivation of right to coun- 
sel. People v. Robles, 263 N.E.2d 304, 
7 CLB 285 (1970). 


Oregon Defendant’s own clear and pre- 
cise testimony as to the events surround- 
ing his arrest for drunken driving proved 
that the waiver of his Miranda rights and 
his confession were intelligently and vol- 
untarily made despite fact that according 
to police records, he was extremely drunk 
and incoherent at the time. State v. Smith, 
476 P.2d 802, 7 CLB 168 (1970). 


§ 2.30. Res gestae, volunteered and 
spontaneous statements 
Ohio Failure of arresting officer in mur- 
der case to warn defendant that an attor- 
ney would be furnished at state’s expense 
if he could not afford one did not violate 
his constitutional rights where defendant, 
on being told that officer would call an 
attorney, interjected, “I don’t need a damn 
lawyer, I done it.” State v. Wilson, 268 
N.E.2d 814, 7 CLB 658 (1971). 


§ 2.50. Statement to persons other than 
police 

Court of Appeals, 2nd Cir. Private cit- 
izens or private security agencies are not 
required to give Miranda warnings prior 
to interrogating persons taken into custody 
by them. United States v. Antonelli, 434 
F.2d 335, 7 CLB 275 (1970). 


Ohio Department store security officers, 
granted limited rights of detention under 
statute, were not “law enforcement off- 
cers” within the meaning of Miranda. State 
v. Boylan, 271 N.E.2d 839, 7 CLB 805 
(1971). 


§ 2.60. Applicability of Miranda to other 
proceedings 

New York It was not a bar to perjury 

conviction for lying to grand jury that de- 

fendant was not advised of his right to 
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counsel and right against self-incrimina- 
tion since the calling of a defendant before 
a grand jury did not place him in a cus- 
todial situation which entitled him to 
Miranda warnings. Nor did fact that de- 
fendant was instructed to appear before 
the grand jury by his superior, and as a 
public employee could have been com- 
pelled to give testimony with “frankness 
and candor,” place him under a form of 
compulsion “similar in all respects” to that 
of being in police custody as a suspect. 
People v. Robinson, 323 N.Y.S.2d 573, 7 
CLB 806 (1971). 


§ 2.70. Use of statement obtained in 
violation of Miranda 

United States Supreme Court Statements 
obtained by police in violation of Miranda 
are admissible to impeach a testifying de- 
fendant’s credibility even where excluded 
during prosecution’s case in chief. Harris 
v. New York, 401 U.S. 222, 7 CLB 472 
(1971). 


PROCEDURAL QUESTION RE 
ADMISSIBILITY OF STATEMENTS 


§ 3.00. Procedure for determining 
admissibility 

United States Supreme Court Mere fact 
that procedures used to determine volun- 
tariness of incriminatory statement were 
constitutionally inadequate under Jackson 
v. Denno, 378 U.S. 368, does not auto- 
matically entitle defendant to de novo 
post-conviction evidentiary hearing on vol- 
untariness issue. Evidentiary hearing is 
only required where defendant’s version 
of facts would require conclusion that 
confession was involuntary; and in pre- 
Escobedo and Miranda case, issue was 
whether, in light of the totality of the cir- 
cumstances, defendant’s version estab- 
lished that his will had been overborne, 
with the result that the statement was not 
his free and voluntary act. Procunier v. 
Atchely, 400 U.S. 446, 7 CLB 267 (1971). 
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B. RIGHT TO COUNSEL 
TYPE OR STAGE OF PROCEEDING 


§ 5.02. Psychiatric examination by 
prosecution 

Michigan It was reversible error to ad- 
mit testimony of state psychiatrists where 
prosecuting attorney refused defendant's 
request for attorney to be present at psy- 
chiatric examination. People v. Ranes, 188 
N.W.2d 568, 7 CLB 861 (1971). 


Nevada A defendant has no Sixth Amend- 
ment right to be represented by counsel 
at autopsy performed on victim’s body 
since this is a medical procedure and not 
a “critical stage,” derogating from his right 
to a fair trial. State v. Wilbur, 182 N.W.2d 
906, 7 CLB 483 (1971). 


§ 5.03. Taking of blood sample 

New Hampshire The taking of a sample 
of defendant’s blood after his arrest for 
drunken driving was not a “critical” stage 
of the criminal proceeding entitling de- 
fendant to presence of counsel under Sixth 
Amendment. State v. Petkus, 269 A.2d 
123, 7 CLB 95 (1970). 


$5.10. Arraignment and preliminary 
hearing 

Court of Appeals, 4th Cir. North Carolina 
preliminary hearing to determine whether 
an offense has been committed and if so, 
whether probable cause exists to believe 
defendant committed it is deemed “critical 
stage” in criminal proceeding requiring 
assistance of counsel for indigent accused. 
Court reasons defendant, by himself, is ill 
equipped to cross-examine witnesses, pre- 
serve favorable testimony, discover flaws 
in state’s case, or testimonial defects us- 
able for future impeachment, discover 
case against him, effectively argue for 
benefits such as bail or early psychiatric 
examinations. Vance v. State of North 
Carolina, 432 F.2d 984, 7 CLB 165 (1970). 


§ 5.22. Right to counsel of one’s own 
choosing 
Illinois Where defendant, whose attorney 
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of record was out of town, sought a short 
adjournment, but court, after noting series 
of prior adjournments in the case, refused 
defendant’s application and insisted that 
he either go to trial immediately with a 
public defender representing him or else 
have his bail bond increased tenfold, and 
defendant assented to be represented by 
said public defender, resultant conviction 
for petty theft was reversed on ground 
that defendant had been deprived of his 
right to be represented by a counsel of his 
choice. People v. Payne, 264 N.E.2d 167, 
7 CLB 173 (1970). 


§ 5.60. Parole revocation hearing 

New York A parolee has the due process 
constitutional right to assistance of coun- 
sel at parole revocation hearings since such 
a hearing is “in a very real sense, an accu- 
satory proceeding” involving a deprivation 
of liberty “just as much as did the original 
criminal action.” The failure of parolee to 
request assistance or to object to not hav- 
ing counsel at hearing did not constitute 
waiver where he was not advised of his 


right to have one. People ex rel. Mene- 
chino v. Warden, Green Haven Prison, 27 


N.Y.2d 376, 7 CLB 483 (1971). 


§ 5.98. Administrative proceedings 
Wisconsin An indigent attorney who was 
refused court-appointed counsel in disbar- 
ment proceedings was not deprived of due 
process since said proceeding was civil in 
nature, involving a privilege rather than 
a right. State v. Hildebrand, 179 N.W.2d 
892, 7 CLB 93 (1970). 


EFFECTIVENESS AND ADEQUACY 
OF REPRESENTATION 


§ 7.00. Ineffectiveness — in general 

Court of Appeals, Ist Cir. Although he 
refused to have counsel appointed until 
day of trial, defendant was deprived of 
effective representation where counsel was 
appointed four hours prior to the start of 
the trial. Rule of presumption of ineffec- 
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tive assistance based on limited prepara- 
tion time was rejected in favor of consid- 
eration of totality of circumstances. Ras- 
trom v. Robbins, 440 F.2d 1251, 7 CLB 
654 (1971). 


Texas Convicted murder defendant who 
had pleaded guilty was not inadequately 
represented even though his court-ap- 
pointed counsel had never represented a 
litigant in contested criminal case before 
court or jury, the time for preparation for 
trial had been waived, counsel had con- 
ferred only very briefly with his client, 
only 12 veniremen had been summoned, 
and prior conviction alleged in indictment 
was not final conviction in that sentence 
had been suspended. Ex parte Black, 457 
S.W.2d 919, 7 CLB 94 (1970). 


§ 7.01. Delay in assigning counsel 

Illinois An indigent defendant who was 
not arraigned for seven weeks after his 
arrest and jailing had no constitutionally 
protected right to have an investigation 
made during interim by public defender 
in order to locate alibi witnesses. Public 
defenders are available to an indigent de- 
fendant for court appearances only, and 
for no other purpose until arraignment. 
People v. Edmonds, 268 N.E.2d 5, 7 CLB 
571 (1971). 


§ 7.10. Conflict of interest in joint 
representation 
New York Where Legal Aid Society was 
counsel of record both for defendant and 
(on an unrelated matter) the complaining 
witness, there was no prejudice to defen- 
dant warranting the setting aside of his 
-conviction absent a showing that the par- 
ticular Legal Aid attorney who repre- 
sented defendant knew of the potential 
conflict or was inhibited or restrained 
thereby during trial. Court could not pre- 
sume flow of “client” information between 
different staff attorneys in organization as 
large as New York City Legal Society. 
People v. Wilkins, 320 N.Y.S.2d 8, 7 CLB 
659 (1971). 
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§ 7.53. Failure to assert available 
defense 

Illinois Defendant found not guilty by 
reason of insanity in one case could not 
upset conviction for another crime com- 
mitted during same crime spree on ground 
that court-appointed counsel in that case 
had failed to interpose defense of insanity. 
People v. Hinton, 270 N.E.2d 93, 7 CLB 
744 (1971). 


§ 7.55. Incorrect legal advice 

Court of Appeals, D.C. Cir. Defendant, 
who was advised by court-appointed coun- 
sel with acquiescence of court that he 
could not plead guilty to lesser count and 
still continue to maintain his innocence, 
and who therefore went to trial and was 
convicted and sentenced upon a higher 
count, was not entitled to relief since ad- 
vice, though erroneous, did not breach 
Sixth Amendment requirement of “assis- 
tance of counsel.” United States v. Price, 
436 F.2d 303, 7 CLB 479 (1970). 


§ 7.56. Failure to introduce evidence 
or make objections 

Court of Appeals, 6th Cir. Where attor- 
ney for defendant whose only defense was 
alibi failed to offer documentary evidence 
in support of defendant’s alibi testimony 
after government’s objection, defendant 
was entitled to evidentiary hearing to de- 
termine whether he had been deprived of 
adequate assistance of counsel. Johns v. 
Perini, 440 F.2d 577, 7 CLB 736 (1971). 


Oklahoma The use of the term “nigger,” 
as matter of law, did not so inflame jury 
as to cause it to render a judgment of 
conviction unsupported by the evidence. 
Johnson v. State, 476 P.2d 397, 7 CLB 173 
(1970). 


Oklahoma A defendant was not de- 
prived of adequate legal representation 
when his attorney failed to object to iden- 
tification of defendant by the complaining 
witness as “The nigger, the Second Man” 
since a defendant is “entitled to a trial, 
not to a perfect trial.” Johnson v. State, 


476 P.2d 397, 7 CLB 173 (1970). 


§ 7.58. Preventing defendant from 
testifying at trial 

Court of Appeals, 10th Cir. Where de- 
fendant’s attorney asked trial court to re- 
lieve him of case because the defendant 
wished to take the stand against his advice 
and the trial court, in denying this request, 
advised defendant of the pitfalls of testify- 
ing, defendant, who thereafter decided not 
to take the stand, was not deprived of a 
fair hearing or of adequate representation. 
Trial court did not coerce defendant by 
its emphasis on pitfalls where record 
showed a complete examination of issue 
by court and where defendant, after con- 
sideration, came to decision of his own 
accord. United States v. Roeder, 435 F.2d 
1004, 7 CLB 373. 


§ 7.68. Duty of appellate counsel 

Court of Appeals, 9th Cir. An attorney 
who “imposed” upon the court with re- 
spect to delays in obtaining trial transcript 
and perfecting appeal and who did not 
appear on return date of order to show 
cause why he should not be disciplined 
for failure to prosecute appeal in timely 
fashion, was fined $2000 for gross neglect 
of duty to client, imposition upon court 
and contempt of court. United States v. 
Smith, 436 F.2d 1130, 7 CLB 370 (1970). 


WAIVER OF RIGHT TO COUNSEL 


§ 7.72. Right to defend pro se 

Court of Appeals, 2nd Cir. Indigent de- 
fendants who wish to represent themselves 
should be offered “the assistance of ap- 
pointed counsel available as a resource to 
the extent the defendant may wish to make 
use of his services.” United States v. Spen- 
cer, 439 F.2d 109, 7 CLB 736 (1971). 


C. RIGHT OF CONFRONTATION 


§ 8.00. Codefendant’s statement 

United States Supreme Court Defen- 
dant’s out-of-court statement implicating 
codefendant did not violate codefendant’s 
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right of confrontation at their joint trial 
where defendant later took the stand and 
was available for cross-examination. Nel- 
son v. O'Neil, 29 L. Ed. 2d 222, 7 CLB 
648 (1971). 


Court of Appeals, 2nd Cir. Defendant, 
implicated by confession of codefendant 
who pleaded guilty during trial, was not 
deprived of his right to confrontation by 
trial court’s ruling that he could only ex- 
amine him if called as defense witness 
where codefendant retracted his implica- 
tion of defendant. United States v. Bujese, 
434 F.2d 46, 7 CLB 280 (1970). 


D. SEARCH AND SEIZURE 


§ 9.00. What constitutes a search 

Court of Appeals, 7th Cir. Grand jury 
subpoenas requiring witnesses to produce 
exemplars of their own voices which could 
be compared to voices on tapes procured 
by FBI under court order violated Fourth 
Amendment’s proscription against unrea- 
sonable searches and seizures. In re Di- 


onisio, 442 F.2d 276, 7 CLB 738 (1971). 


Florida Where bottle of marijuana fell 
from defendant’s brassiere while she was 
being prepared by hospital attendant for 
medical attention at time when she was 
in great pain and not fully conscious as 
result of automobile accident she had had 
while intoxicated and for which she had 
been arrested 12 hours before, evidence 
was admissible in prosecution for posses- 
sion of marijuana. Adams v. State, 240 
So.2d 529, 7 CLB 174 (1970). 


§ 9.02. Constitutionally protected areas 
Colorado Where police entered defen- 
dant’s place of business and discovered 
him openly smoking marihuana-filled 
water pipe, conviction for possession 
would stand despite invalidity of search 
warrant, since said garage was open to 
public “where anybody could walk in at 
any time.” Zamora v. People, 487 P.2d 
1116, 7 CLB 862 (1971). 


Illinois A warantless search of locker as- 


1971 CASE DIGEST INDEX 


signed to prison guard in county jail was 
lawful even though not incident to guard's 
arrest where basic right of access to locker 
rested with jail administration, and captain 
of jail guards directed that search be 
made. Evidence thus seized was admissi- 
ble. People v. Tidwell, 266 N.E.2d 787, 
7 CLB 386 (1971). 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 9.08. Retroactivity of search and 
seizure rulings 

United States Supreme Court Katz v. 
United States, 389 U.S. 347 (1967), should 
not be applied retroactively and, in any 
event, does not disturb rationale of On Lee 
v. United States, 343 U.S. 747 (1952), per- 
mitting third-party electronic evesdrop- 
ping with the connivance of the parties 
to conversation. United States v. White, 
401 U.S. 745, 7 CLB 473 (1971). 


United States Supreme Court Chimel 
decision limiting the scope of warrantless 
searches incident to a valid arrest does 
not apply to searches conducted prior to 
decision. Hill v. California, — U.S.—, 7 
CLB 473 (1971). 


§ 9.10. Search warrant — in general 
United States Supreme Court Where in 
accordance with state law, New Hamp- 
shire Attorney General, acting as justice 
of the peace, issued a search warrant in 
a case in which he was actively involved, 
defendant was deprived of his rights un- 
der the Fourth and Fourteenth Amend- 
ments. Coolidge v. New Hampshire, — 
U.S. —, 7 CLB 649 (1971). 


Court of Appeals, 6th Cir. The President 
and the Attorney General of the United 
States, in dealing with the threat of do- 
mestic subversion, are subject to the lim- 
itations of the Fourth Amendment when 
undertaking searches and seizures by 
means of electronic surveillance, and au- 
thorization must be duly obtained through 
the courts. Theory of inherent power of 
President to defend the existence of the 
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state by judicially unauthorized wiretaps 
is expressly rejected. United States v. 
United States District Court for the E. 
District of Mich., So. Division, 444 F.2d 
651, 7 CLB 849 (1971). 


New York Where a city judge issued a 
search warrant to be executed by county 
peace officers at airport outside city limits 
and a quantity of marijuana was there 
found in defendant’s suitcase, court lacked 
jurisdiction and search warrant was in- 
valid since it was not issued in relation 
to any crime committed within the city. 
People v. Niven, 316 N.Y.S.2d 393, 7 CLB 
288 (1970). 

§ 9.15. — Sufficiency of underlying 
affidavits 

United States Supreme Court A magis- 
trate may properly rely upon a policeman- 
affiant’s knowledge of a suspect’s reputa- 
tion in assessing the reliability of an un- 
named informant’s tip. Spinelli v. United 
States, 393 U.S. 410 (1969), is limited ac- 
cordingly. Where affiant described un- 
named informant as “prudent,” affidavit 
was not defective because affiant failed to 
state that he believed the informant to be 
truthful since policeman’s affidavits must 
be judged on the facts presented and not 
on the precise wording used. United 
States v. Harris, 29 L. Ed. 2d 723, 7 CLB 
726 (1971). 


Court of Appeals, 8th Cir. Oral testi- 
mony before issuing magistrate not given 
under oath or affirmation, as required by 
Fourth Amendment, may not be used to 
supplement duly executed affidavit in de- 
termining probable cause. Whether oath 
or affirmation within meaning of Fourth 
Amendment was given is question of fact. 
Frazier v. Roberts, 441 F.2d 1224, CLB 
739 (1971). 


Mississippi Where information upon 
which a search warrant was based was 
obtained as the result of a trespass upon 
defendant’s property by game warden 
looking for game law violations, Sheriff's 
search and seizure of stolen tractor was 
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unlawful. Davidson v. State, Miss. 240 


$.2d 463, 7 CLB 175 (1970). 


§ 9.20. — Validity of warrant on its face 
Court of Appeals, D.C. Cir. Where 
search warrant covered defendant's store 
but not his apartment in same building, 
search of apartment was illegal and evi- 
dence found there had to be suppressed. 
United States v. Kaye, 432 F.2d 647 (D.C. 
Cir.), 7 CLB 165 (1970). 


Kentucky Where affidavit upon which 
search warrant for unlawfully possessed 
alcoholic beverages recited that there was 
there and then on defendant’s premises 
“the following described personal proper- 
ty, to wit,” and this was followed by an 
unfilled-in blank space on the printed 
form, the affidavit did not establish prob- 
able cause for the search warrant despite 
holding in United States v. Ventresca, 380 
U.S. 102 (1965), that doubtful or marginal 
cases must be largely determined by the 
preference to be given warrants. Day v. 
Commonwealth, 465 S.W.2d 304, 7 CLB 
662 (1971). 


§ 9.35. —lItems seizabie 

Court of Appeals, 4th Cir. Where police, 
acting under a valid search warrant, seized 
large quantity of stolen property not spec- 
ified in warrant, leading to defendant's 
arrest and conviction for crimes other than 
that which gave rise to warrant, evidence 
seized was admissible where they came 
to attention of officers during search for 
specified items, most were in “plain view,” 
and wife of defendant actively pointed 
them out to the officers. Anglin v. Direc- 
tor, Patuxent Inst., 439 F.2d 1342, 7 CLB 
655 (1971). 


§ 10.00. Search incident to a valid arrest 
— in general 

Oklahoma Police officers who followed 
defendant after observing suspicious cir- 
cumstances could not validly search his 
automobile after stopping defendant for 
minor traffic infraction. Brumley v. State, 
484 P.2d 554, 7 CLB 746 (1971). 
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§ 10.10. — Probable cause 

United States Supreme Court Where po- 
lice acting reasonably in arresting person 
mistakenly believed to be another, evi- 
dence uncovered during search incidental 
to said arrest was admissible against that 
other person. Hill v. California, 401 U.S. 
797, 7 CLB 473 (1971). 


Colorado The mere arrival of a person 
at a residence where shipment of mari- 
huana is to be delivered is insufficient to 
provide probable cause to believe that the 
person has committed a crime or that a 
search of his car will reveal the presence 
of narcotics. People v. Henderson, 487 


P.2d 1108, 7 CLB 862 (1971). 


District of Columbia Where police de- 
tained two men walking on street carrying 
a television set after one of them, upon 
seeing the officers, dropped his screwdri- 
ver and then denied it was his, this cir- 
cumstance, in the absence of police knowl- 
edge at that time that a housebreaking 
had been committed did not constitute 
probable cause to arrest. Campbell v. 
United States, 273 A.2d 252, 7 CLB 385 
(1971). 


§ 10.15. — Combined police information 
in determining probable cause 
United States Supreme Court Where an 
arrest warrant was issued on the basis of 
an insufficient complaint and a bulletin 
was broadcast over the radio for the arrest 
of the defendant, the reliance by police 
upon said broadcast could not supply 
probable cause for making the arrest. 
Whitely v. Warden, 401 U.S. 560, 7 CLB 
367 (1971). 


United States Supreme Court The prob- 
able cause standard for a warrantless ar- 
rest by police must be at least as stringent 
as that required for the issuance of an 
arrest or search warrant by a magistrate. 
Whitely v. Warden, 401 U.S. 560, 7 CLB 
367 (1971). 


United States Supreme Court Where an 
informer’s tip supplied initial impetus for 
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an arrest, additional information gathered 
by arresting officers before making arrest 
can be used to sustain a finding of prob- 
able cause that could not adequately be 
supported by the tip alone provided said 
additional information is in some sense 
corroborative of the tip that the arrestees 
committed the felony or were in the pro- 
cess of committing the felony. Whitely v. 
Warden, 401 U.S. 560, 7 CLB 367 (1971). 


§ 10.25. — Permissible scope of 
incidental search 

Court of Appeals, 9th Cir. Where, after 
defendant was arrested and handcuffed 
and suitcase was removed from his pos- 
session, narcotics agents conducted war- 
rantless search of suitcase, search was 
nevertheless within permissible scope of 
search incident to lawful arrest. United 
States v. Mehciz, 437 F.2d 145, 7 CLB 565 
(1971). 


§ 11.00. Consent — in general 

Court of Appeals, 5th Cir. Although de- 
fendant contended it was “inconceivable” 
that after he had just spoken by phone to 
his attorney who had advised him not to 
waive any of his rights, he would have vol- 
untarily agreed to permit a police officer, 
without a warrant, to inspect his motor 
vehicle containing incriminating evidence, 
trial court’s denial of motion to suppress 
would not be overturned, since defendant 
may have wanted to effect a “false air of 
innocence.” United States v. Schoen, 434 


F.2d 931, 7 CLB 281 (1970). 


Court of Appeals, 5th Cir. Statement of 
defendant, a criminal lawyer, to officers 
confronting him with a search warrant 
later held to be invalid, that search war- 
rant was unnecessary did not constitute 
consent to search. Hoover v. Beto, 439 


F.2d 913, 7 CLB 737 (1971). 


Court of Appeals, 5th Cir. Taxpayer, 
who for purposes of civil audit, voluntar- 
ily turned over certain records to the gov- 
ernment, but who then demanded their 
return, did not thereby convert the con- 





1971 CASE DIGEST INDEX 


tinued-retention and examination of these 
records as part of criminal investigation 
into an unreasonable search. United States 
v. Ponder, 444 F.2d 816, 7-CLB 853 
(1971). 


Court of Appeals, 10th Cir. 18 U.S.C. 


§ 923(g) of Federal Gun Control Act is 
unconstitutional to the extent that it au- 
thorizes a warrantless search of premises 
of any firearms or ammunition dealer with- 
out owner’s permission. United States v. 
Biswell, 442 F.2d 1189, 7 CLB 801 (1971). 


§ 11.05. — Need for warning 

Florida Where sheriff conducted search 
of defendant’s premises, not because of 
suspicion of foul play, but in order to save 
the lives of defendant’s children by discov- 
ering, in time to save them, the nature of 
the substance that had poisoned them, he 
was not obligated to advise defendant of 
his Fourth Amendment rights prior to 
seeking permission to search. 247 So.2d 
296, 7 CLB 660 (1971). 


§ 11.10. — Third-party consent 

Court of Appeals, 5th Cir. University of- 
ficials could not validly consent to war- 
rantless search of student dormitory room 
by police looking for narcotics despite 
school regulation reserving to officials the 
right to enter room for inspection pur- 
poses. Such regulation must be reasonab- 
ly construed and cannot be deemed to 
sanction search for evidence for the pri- 
mary purpose of a criminal prosecution. 
Thus interpreted, the regulation would 
be an unconstitutional attempt to require 
a student to waive his protection against 
unreasonable searches and seizures. A 
dormitory room is a particular locale in 
which there is a reasonable expectation of 
freedom from government intrusion. Piaz- 
zola v. Watkins, 442 F.2d 284, 7 CLB 738 
(1971). 


Court of Appeals, 10th Cir. Where ten- 
ant, unaware that a valid search warrant 
had already been issued, voluntarily con- 
sented to search of belongings of invitee 
on her premises, search was valid both as 
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consent search and as under warrant. 
Leeper v. United States, 446 F.2d 281, 7 
CLB 849 (1971). 

Pennsylvania A boat owner who agreed 
to store presonal belongings of defendant 
on his boat did not have sufficient owner- 
ship or control of the items to waive de- 
fendant’s constitutional protection against 
unreasonable search and seizure. Com- 
monwealth v. Storch, 275 A.2d 262, 7 CLB 
571 (1971). 


§ 12.00. Stop and frisk 

Connecticut Officer who acted reason- 
ably in stopping and patting down pedes- 
trian who had illegally crossed limited- 
access highway and who lacked identifica- 
tion nevertheless violated‘ the Fourth 
Amendment when, without having come 
in contact with any object which might 
have been a weapon, he intruded beneath 
surface of clothing and extracted quantity 
of marihuana. “The sole justification of 
the search . . . is the protection of the 
police officer and others nearby . . . and 
must be confined in scope to an intrusion 
to discover . . . hidden instruments for the 
assault of the police officer.” State v. 
Anonymous, 280 A.2d 816, 7 CLB 863 
(1971). 


District of Columbia Where police, act- 
ing without a warrant, conducted “limited 
protective search” of defendant for gun 
and discovered policy slips but no gun, 
search was reasonable in light of circum- 
stances and slips were admissible. United 
States v. Dowling, 271 A.id 406, 7 CLB 
174 (1970). 


New York Where police, after observ- 
ing a hunting knife being dropped out of 
the window of a car which was parked in 
a high crime density area with its motor 
running, ordered the occupants out of the 
car and searched the automobile, weapons 
found during such search were admissible 
in evidence. People v. Rosello, 318 N.Y.S. 
2d 393, 7 CLB 483 (1971). 


Ohio Where officer had probable cause 
to stop vehicle driven by defendant in con- 
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nection with traffic offense, searching of 
defendant’s hatband after defendant had 
already been “patted down” and a 10-inch 
knife removed exceeded constitutional 
limitation permitting officer “to conduct a 
carefully limited search of the outer cloth- 
ing of such person,” despite officer’s claim 
that razor blade might have been secreted 
therein. Presence of a razor blade could 
not reasonably place an armed officer “in 
fear for his own and others’ safety.” Mari- 
juana cigarette thus found could not be 
admitted in evidence. State v. Woodford, 
269 N.E.2d 143, 7 CLB 661 (1971). 


§ 14.00. Border searches 

New York Customs inspector's observa- 
tion of antidraft literature lying on rear 
shelf of automobile provided valid ground 
for suspicion of nonimportable matter and 
justified search of car which uncovered 
quantity of marijuana. Such action could 
not be construed as harassment in viola- 
tion of First and Fourth Amendments. 
People v. Dworkin, 321 N.Y.S.2d 263, 7 
CLB 746 (1971). 


§ 14.10. Plain view (see also § 9.00) 
Court of Appeals, D.C. Cir. Officer, who 
stopped and arrested defendant-driver for 
“traffic violation and suspected narcotics 
violation” and, after defendant was placed 
in police wagon, seized quantity of heroin 
lying on floor of defendant’s car, made 
valid seizure whether or not he first ob- 
served the capsules prior to the arrest 
since, in any event, they were in plain 
view. United States v. Johnson, 442 F.2d 
1239, 7 CLB 800 (1971). 


§ 15.00. Official government 
inspections 

New Jersey Warrantless entry and search 
of house in which noisy party was going 
on could not be justified under noise 
abatement procedure where house was 
placed under observation for 20 minutes 
previously, narcotics squad officer was in- 
volved, and usual policy in noise abate- 
ment situations would be to simply notify 
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occupants to tone down noise. Evidence 
seized as result of search grounded on 
mere suspicion must be suppressed. State 
v. Allen, 273 A.2d 587, 7 CLB 385 (1971). 


§ 16.00. Automobile searches 

Court of Appeals, 4th Cir. Where vehi- 
cle identification number of defendant’s 
automobile was missing from door post, 
further inspection of “remote” part of ve- 
hicle to ascertain its confidential number 
was not an unreasonable search. United 
States v. Powers, 439 F.2d 373, 7 CLB 565 
(1971). 


Court of Appeals, 5th Cir. The opening 
by police of car door, looking under hood 
or crawling under car to look at rear axle 
to inspect public vehicle identification 
numbers (PVIN) and true vehicle identifi- 
cation numbers (TVIN) do not violate 
Fourth Amendment since there can be no 
reasonable expectation of privacy with re- 
spect to the identity of a vehicle identi- 
fication number. United States v. Polk, 
433 F.2d 644 (5th Cir.), 7 CLB 280 
(1970). 


Court of Appeals, 5th Cir. “Inspections” 
of motor vehicles which are limited to dis- 
covering serial identification numbers in 
order to determine whether or not they 
have been stolen are not searches within 
meaning of Fourth Amendment requiring 
search warrant. United States v. Johnson, 
431 F.2d 441, 7 CLB 84 (1970). 


Court of Appeals, 5th Cir. If, in the al- 
ternative, such automobile “inspections” 
be deemed searches, then such inspections 
are “reasonable” and not violative of se- 
curity rights of the people. United States 
v. Johnson, 431 F.2d 441, 7 CLB 84 
(1970). 


Georgia Where defendant’s vehicle was 
illegally parked on school premises, police 
who took ignition keys out of car and un- 
locked truck containing stolen goods did 
not perform illegal search and seizure. 
Craft v. State, 183 S.E.2d 37, 7 CLB— 
(1971). 
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New York Where police claimed that 
search of impounded car made more than 
an hour after arrest of defendant for pos- 
session of stolen tab was solely for pur- 
pose of making an inventory of contents, 
evidence of loaded revolver found therein 
would not be suppressed. People v. Rob- 
inson, 320 N.Y.S.2d 665, 7 CLB 745 
(1971). 


§ 17.00. Abandonment 

Wyoming At the request of police, city 
garbage collectors removing garbage from 
defendant’s yard adjacent to his dwelling, 
preserved and turned over to police con- 
tents of defendant’s closed garbage cans 
and traces of marijuana were found. Held, 
that defendant had abandoned garbage, 
garbage collectors were not agents of po- 
lice, there was no invasion of rights of 
privacy and evidence was admissible de- 
spite lack of search warrant. Croker v. 
State, 477 P.2d 122, 7 CLB 174 (1970). 


MOTIONS TO SUPPRESS 


§ 20.00. Standing 

Court of Appeals, 4th Cir. Where police 
acting on warrant to search car registered 
in name of A, but based upon an affidavit 
dealing exclusively with activities of B, 
discovered untaxed liquor, B was not pre- 
cluded in subsequent criminal proceeding 
for transporting and possessing said liquor 
from asserting invalidity of the warrant, 
even though he made no claim to a pro- 
prietary or possessory interest in the ve- 
hicle. B, nevertheless, was the party 
against whom the search was directed. 
United States v. Cobb, 432 F.2d 716, 7 
CLB 166 (1970). 


§ 21.10. The evidentiary hearing — 
burden of proof 

Louisiana It was unnecessary to con- 
sider question of illegal search and seizure 
where party moving to supress drugs of- 
fered in evidence failed to establish that 
there was in fact a seziure. State v. Green- 
baum, 244 So.2d 832, 7 CLB 571 (1971). 
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FRUITS OF THE POISONOUS TREE 


§ 22.00. Exclusion of evidence as fruit of 
the poisonous tree 

Court of Appeals, 2nd Cir. Where de- 
fendants were arrested under pretext that 
they had committed one offense in order 
to make them available for identification 
in connection with another offense, subse- 
quent in-court identification of defendant 
by victims should have been excluded as 
the fruit of the pretext arrests; and indict- 
ment was dismissed failing production of 
independent untainted evidence. United 
States v. Edmons, 432 F.2d 577, 7 CLB 
158 (1970). 


Court of Appeals, 5th Cir. Where police 
after stopping out-of-town driver for minor 
traffic infraction, illegally searched his 
car, discovering two pistols, and thereafter 
took motor vehicle identification number, 
evidence of said number was admissible in 
prosecution for transporting stolen vehicle 
as having been obtained from an indepen- 
dent source and not being the fruit of the. 
illegal search. United States v. Hull, 437 
F.2d 1 (5th Cir. ), 7 CLB 378 (1971). 


New York Where police obtained the 
name of a witness by means of an illegal 
wiretap at the defendant’s premises, evi- 
dence thereafter “voluntarily” supplied by 
that witness upon police interrogation was 
admissible against defendant since wit- 
ness, not having been informed that her 
identity had been disclosed by the wire- 
tap, was an independent volitional source 
of the information. People v. Mendez, 
320 N.Y.S.2d 39, 7 CLB 661 (1971). 


ELECTRONIC EAVESDROPPING 


§ 22.50. Electronic eavesdropping — 

in general 

Court of Appeals, D.C. Cir. Complaint 
seeking declaratory judgment that U.S. 
Army’s surveillance of lawful civilian po- 
litical activities was unconstitutional; an 
injunction forbidding future similar ac- 
tivity; and destruction of all data hitherto 
illegally obtained, on the grounds that 
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such activities exercised a present chilling 
effect upon free speech, presented a jus- 
ticiable controversy and stated a cause of 
action. Tatum v. Laird, 444 F.2d 947, 7 
CLB 851 (1971). 


§ 22.60. — Recording devices 

United States Supreme Court The war- 
rantless use of raido bugging devices im- 
mediately relaying conversations between 
defendant and police informant to listen- 
ing agents in narcotics case did not vi- 
olate Fourth Amendment. United States 
v. White, 401 U.S. 745, 7 CLB 473 (1971). 


United States Supreme Court Failure of 
prosecution to produce police informant 
at trial did not retroactively put into 
question the right to have conducted such 
eavesdropping. United States v. White, 
401 U.S. 745, 7 CLB 473 (1971). 


§ 22.65. —- Disclosure of conversations 
overheard 

Court of Appeals, 6th Cir. The govern- 
ment must reveal to defendant charged 


with conspiracy to destroy government 


property the contents of illegally inter- 
cepted telephone conversations between 


defendant and others. United States v. 
United States District Court for the E. 
District of Mich., So. Division, 444 F.2d 
651, 7 CLB 849 (1971). 


WAIVER OF FOURTH 
AMENDMENT CLAIM 


§ 22.80. Failure to make motion to 
suppress as waiver 

Court of Appeals, 7th Cir. Where after 
arrest and before being warned of his 
rights, defendant gave narcotics agents 
statement as to location of his weapon, 
defense counsel’s failure to make pretrial 
motion to suppress gun and statement 
constituted a waiver of rights binding 
upon defendant. Obvious strategy in this 
assault case was to claim that defendant 
had fired weapon into the air in self-de- 
fense, not knowing witness to have been 
an officer of the law. Nance v. United 
States, 400 F.2d 617, 7 CLB 739 (1971). 
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E. SELF-INCRIMINATION 


NONTESTIMONIAL ASPECTS 


§ 23.00. Silence as an admission 
Michigan It was reversible error to per- 
mit prosecution to prove that defendant 
during post-arrest in-custody interrogation 
had declined to answer questions on 
ground of self-incrimination. People v. 
Rolston, 187 N.W.2d 454, 7 CLB 809 
(1971). 


§ 23.10. Blood samples 

New Hampshire The taking of a sample 
of defendant's blood after his arrest for 
drunken driving was not a “critical” stage 
of the criminal proceeding entitling de- 
fendant to presence of counsel under 
Sixth Amendment. State v. Petkus, 269 
A.2d 123, 7 CLB 95 (1970). 


New York Failure of police to advise 
driver of his right to counsel prior to ad- 
ministering blood test to which he con- 
sented did not violate right against self- 
incrimination despite statutory option to 
either submit to test or lose license. People 
v. Craft, 321 N.Y.S.2d 566, 7 CLB 744 
(1971). 


§ 23.20. Fingerprints 

Court of Appeals, 5th Cir. The taking of 
a fingerprint exemplar of defendant after 
arrest without counsel being present does 
not fall within category of communica- 
tions or testimony so as to be protected by 
the Fifth Amendment notwithstanding 
contention of defendant that exemplar 
was not taken for purposes of identifica- 
tion of defendant, since local authorities 
already had a complete set of his finger- 
prints. United States v. Gibson, 444 F.2d 
275, 7 CLB 810 (1971). 


§ 23.35. Other physical characteristics 

Court of Appeals, 4th Cir. District 
judge’s order directing defendant to re- 
peat words spoken by bank robber so that 
a witness could identify him by means of 
his voice was not violative of right against 
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self-incrimination since the nature of the 
evidence was “real or physical, not testi- 
monial or communicative.” United States 
v. Jones, 443 F.2d 1077, 7 CLB 802 
(1971). 


OTHER ASPECTS 


§ 23.80. Right of defendant to refuse to 
submit to examination by state 
psychiatrist where defense is 
insanity 

Indiana Indiana statute providing crim- 

inal contempt penalties for a defendant's 

refusal to answer questions of examining 
physicians, the answers to which were to 
be used at hearing to determine whether 
defendant was a criminal sexual psycho- 
path was unconstitutional as violative of 
privilege against self-incrimination. Said 
hearings were criminal proceedings with- 
in meaning of Fifth Amendment. Haskett 
v. State, 263 N.E.2d 529, 7 CLB 176 
(1970). 


New York A defendant who pleads in- 
sanity as a defense waives his privilege 


against self-incrimination in a_ pretrial 
mental examination whether it is he or the 
District Attorney who requests it. Lee v. 
County Court, 267 N.E.2d 452, 7 CLB 
567 (1971). 


New York Where a defendant who 
pleaded insanity invoked his privilege 
against self-incrimination and refused to 
answer psychiatric questions at a court- 
ordered mental examination, the court ex- 
ceeded its authority in striking his insan- 
ity defense but did not act improperly 
in denying his right to call expert wit- 
nesses on his own behalf. Other non-psy- 
chiatric proof would be admitted but trial 
court could advise jury of defendant's fail- 
ure to cooperate. Lee v. County Court, 
267 N.E.2d 452, 7 CLB 567 (1971). 


§ 23.87. Prosecutor’s duty to advise 
witness of his privilege 

New Jersey A person brought before a 

court in a “Special Hearing” for the pur- 

pose of laying a foundation for a possible 
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false swearing charge against him was 
constitutionally entitled to be advised of 
his right to counsel and privilege against 
self-incrimination. State v. Williams, 272 
A.2d 294, 7 CLB 386 (1970). 


§ 23.89. Accountant’s clients’ records 
Court of Appeals, 3rd Cir. Where Inter- 
nal Revenue Service, investigating ac- 
countant’s civil tax liability, issued sum- 
monses to obtain records turned over to 
the accountant by certain clients in order 
to prepare their alien tax returns and, in 
so doing, government was acting upon the 
belief that such clients’ records would dis- 
close accountant’s undeclared taxable in- 
come, accountant could not validly invoke 
privilege against self-incrimination in re- 
fusing to produce them. “[W]here there 
is a proper civil purpose, a section 7602 
summons may be availed of even though 
there is a strong likelihood of criminal 
prosecution.” United States v. Egenberg, 
443 F.2d 512, 7 CL.B 802 (1971). 


§ 23.90. Statutory reporting requirements 
United States Supreme Court The priv- 
ilege against self-incrimination is not vi- 
olated by state statutory requirement that 
automobile driver involved in accident 
stop and identify himself. California v. 
Byers, 29 L. Ed. 2d 9, 7 CLB 650 (1971). 


§ 23.98. Retroactivity of constitutional 
rulings 

Court of Appeals, 7th Cir. Where federal 
wagering tax forms, signed and filed by 
defendant, were used against him in pros- 
ecution for traveling in interstate com- 
merce with intent to promote, etc., an il- 
legal gambling business, Supreme Court 
decisions (Marchetti v. United States, 390 
U.S. 39, and Grosso v. United States, 390 
U.S. 62) holding said use to be violative 
of privilege against self-incrimination were 
given retroactive effect. The instant case 
is distinguishable from prcsecution for in- 
come tax evasions, where such evidence 
was found to be admissible, since crimes 
charged were not, as here, under the 





884 


“comprehensive system of federal and 
state prohibitions against wagering activ- 
ities” and could be considered simply as 
reports of business activity showing likely 
sources of unreported income. Zizzo v. 
United States, 431 F.2d 913, 7 CLB 165 
(1970). 


F. SPEEDY TRIAL 


§ 24.02. Nature of delay 

Washington Municipal ordinance requir- 
ing defendant cited for traffic offense and 
released by peace officer to post a sum of 
money prior to obtaining trial date could 
not be justified as a form of bail and was 
an unconstitutional denial of right to 
speedy trial. State ex rel. Wallen v. Judges 
etc., 475 P.2d 787, 7 CLB 176 (1970). 


§ 24.10. Duty of prosecutor to obtain 
defendant from another 
jurisdiction 

Court of Appeals, D.C. Cir. Where de- 

fendant was not brought to trial until 21 

months after his arrest solely because he 

was in a state prison, which fact was 


known to the United States Attorney, and 
where the case against defendant was not 
so overwhelming that he might not be 
prejudiced by the delay, indictment dis- 
missed for lack of speedy prosecution. 
Coleman v. United States, 442 F.2d 150, 
7 CLB 739 (1971). 


Court of Appeals, 8th Cir. Six months’ 
delay in returning petitioner for trial from 
federal medical center after he had been 
pronounced probably competent to stand 
trial was typical of the shocking callous- 
ness shown to rights of those turned over 
to that institution. Court further decried 
process by which petitions for writs of 
habeas corpus were mooted by institu- 
tion’s belated findings of competency after 
the applications are filed. Henry v. Cic- 
cone, 440 F.2d 1052, 7 CLB 653 (1971). 


G. IDENTIFICATION PROCEDURES 


§ 25.01. 
Iowa 


Showups 
Where suspect who was without 


1971 CASE DIGEST INDEX 


counsel was identified by victim in one-to- 
one confrontation in police station an hour 
and a half after commission of robbery, 
identification evidence was not tainted 
and did not violate defendant’s constitu- 
tional rights. State v. Smith, 182 N.W.2d 
409, 7 CLB 383 (1970). 


§ 25.02. Waiver of right to counsel 
Louisiana Where defendants gave writ- 
ten waivers of their right to counsel at 
first pretrial lineup, their second appear- 
ance at a lineup “without any outward 
sign of remonstrance” could constitute vol- 
untary waiver of their right to counsel. 
State v. Mixon, 248 So.2d 307, 7 CLB 742 
(1971). 


§ 25.03. Suggestiveness of identification 
procedure 

Court of Appeals, 4th Cir. Although 
lineup consisted of defendant and five 
police officers, one of whom “may” have 
been wearing a holster and two of whom 
were dressed in partial police uniform 
(shirt, trousers, and shoes), lineup was 
untainted since such articles of apparel 
were “wholly unidentifiable” and Legal 
Aid defense attorney made no pertinent 
objection. Richards v. United States, 442 
F.2d 922, 7 CLB 797 (1971). 


Indiana Although defendant was the 
only person in an all black lineup with an 
“Afro” haircut, lineup conducted within 
24 hours of robbery, while robber’s “im- 
age was still fresh” in mind of eye-wit- 
nesses was not inherently suggestive. 
Thurman v. State, 262 N.C.2d 635, 7 CLB 
93 (1970). 


§ 25.15. Lineups involving additional 
crimes 

Court of Appeals, D.C. Cir. Where de- 
fendant was required, under an “Adams 
order,” to participate in a lineup for pos- 
sible identification as perpetrator of crimes 
other than one charged, and defense coun- 
sel did not inquire as to date, location, or 
nature of such offenses, the government 
was not compelled to voluntarily furnish 
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descriptions of robber provided by wit- 
nesses to other offenses. United States v. 
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Stevenson, 443 F.2d 661, 7 CLB 796 
(1971). 


PART II — THE CRIMINAL PROCEEDING — FROM 
ARREST TO APPEAL 


A. THE INITIAL STAGES 


§ 30.05. Jurisdiction 

Tennessee The fact that a defendant 
may have been brought within court’s jur- 
isdiction by means of an illegal extradi- 
tion from another state would not impair 
court’s power to try defendant. Shaw v. 
State, 457 S.W.2d 875, 7 CLB 93 (1970). 


§ 33.00. The preliminary hearing 

Oklahoma Where prosecution for sale of 
marijuana was properly dismissed at first 
preliminary hearing for insufficient evi- 
dence, holding of second preliminary hear- 
ing was improper, even though double 
jeopardy did not attach, where state failed 
to make offer of additional evidence not 


available to it at time of first preliminary 
hearing or to show other good cause to 
justify another hearing. Jones v. State, 
481 P.2d 169, 27 CLB 482 (1971). 


§ 33.60. Grand jury proceedings 

Court of Appeals, 5th Cir. Where a de- 
fendant had been a member of the Grand 
Jury that indicted him but was excused 
prior to its being reconvened to hear the 
charges against him, indictment could not 
be deemed invalid unless the defendant 
showed factually that jury was biased. 
United States v. Fuentes, 432 F.2d 405, 7 
CLB 160 (1970). 


Indiana A white defendant was not en- 
titled to dismissal of second degree mur- 
der indictment on the ground of prejudice 
which was merely presumed to have re- 
sulted from the presence of a Negro on 
grand jury where defendant claimed that 
witnesses before the grand jury must have 
related that defendant had blamed the 
killing of her husband on a Negro and had 


abused the Negro race. Madison v. State, 
269 N.E.2d 164, 7 CLB 657 (1971). 


New York There was no abuse of judi- 
cial discretion in granting New York Pub- 
lic Service Commission, which was seek- 
ing to determine if public utilities were 
collusively involved in rigged-bidding, per- 
mission to inspect minutes of grand jury 
investigation which more than two years 
ago returned indictments against construc- 
tion companies and their officers for rig- 
ged-bidding involving said utilities. No 
reason for secrecy existed, and public 
agency’s interest in matter was overriding. 
People v. Di Napoli, 316 N.Y.S.622, 7 
CLB 283 (1970). 


§ 33.63. — Indictment and information 
Washington Where defendant is_ in- 
formed of the substantive offense charged 
against him, he is not prejudiced in a sub- 
stantial right by amendment of the in- 
formation during trial to conform to proof, 
introduced without objection, which 
varied the means by which the offense 
was committed. State v. Richards, 475 
P.2d 313, 7 CLB 90 (1970). 


B. PRETRIAL PROCEEDINGS 
PRETRIAL MOTIONS 


§ 34.20. Motions addressed to indictment 
or information - - sufficiency of 
indictment 

Court of Appeals, D.C. Cir. Indictment 

alleging that defendant entered and was 

present in dwelling “with intent to com- 
mit a criminal offense therein” was de- 
fective with respect to charging first-de- 
gree burglary since it did not identify the 
offense which defendant intended to com- 
mit. The indictment was, however, suf- 
ficient to charge unlawful entry and, since 
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evidence supported conviction thereof, 
trial court was authorized to enter judg- 
ment accordingly. United States v. Thom- 
as, 444 F.2d 919, 7 CLB 857 (1971). 


Missouri Failure of information charg- 
ing defendant with assault with intent to 
do great bodily harm, with malice, to al- 
lege the year in which the alleged offense 
took place did not render information 
fatally defective as time is not of the es- 
sence in such offense. State v. Cook, 463 
S.W.2d 863, 7 CLB 481 (1971). 


§ 34.25. — Sufficiency and legality of 
evidence before grand jury 

New York A grand jury indictment was 
not rendered infirm because it rested upon 
a “show-up” identification of the defen- 
dant (he was exhibited to the victim 
alone ), even though the identification, be- 
ing suggestive, was not later offered in 
evidence at the trial. People v. Oakley, 
321 N.Y.S.2d 597, 7 CLB 741 (1971). 


§ 35.20. — Identity of witnesses 

Court of Appeals, 10th Cir. The grant- 
ing of government’s discovery motion 
which revealed that defendant would not 
use handwriting expert, presumably be- 
cause his testimony would be unfavor- 
able, and which may have helped lead to 
government's calling said witness to rebut 
handwriting testimony of defendant was, 
under the circumstances, at most, “harm- 
less error.” United States v. Milano, 443 
F.2d 1022, 7 CLB 791 (1971). 


§ 35.55. — Defense counsel’s right to 
interview prosecution’s 
witnesses 

Indiana Denial of defense motions for 
discovery and for taking depositions of 
witnesses was not error and did not de- 
prive defendants of fair trial in light of 
possible harassment and threats to which 
such witnesses might be subjected if dis- 
covery, etc,, were granted. Johnson v. 


State, 266 N.E.2d 57, 7 CLB 385 (1971). 
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§ 35.58. — Conditioning defense 
discovery by prosecution 

Court of Appeals, D.C. Cir. In murder 
case where defense was insanity, notes 
dictated by defense psychiatrist after ex- 
amining accused and letter written by him 
to defense attorney advising him against 
the administering of truth serum to the 
defendant because of what it might cause 
to be revealed to the jury could not be 
withheld from prosecution because of 
physician-client privilege and could be 
used at trial both to refresh psychiatrist’s 
recollection and to impeach his credibil- 
ity. United States v. Carr, 437 F.2d 662, 
7 CLB 478 (1971). 


§ 36.10. Change of venue 

United States Supreme Court State stat- 
ute precluding change of venue applica- 
tions in misdemeanor cases held violative 
of constitutional right of fair and impartial 
jury. Groppi v. Wisconsin, 400 U.S. 505, 
7 CLB 267 (1971). 


Texas Numerous local newspaper ac- 
counts of lurid robbery appearing over 
three month period prior to trial did not 
warrant change of venue where said ac- 
counts were “noninflammatory” and de- 
fendant did not demonstrate they had in 
fact created prejudice in public mind 
which would affect trial. Wallace v. State, 
458 S.W.2d 67, 7 CLB 86 (1970). 

§ 36.36. — Indigent’s right to free 
translator 

Court of Appeals, 2nd Cir. An indigent 
defendant in a state court who is unable 
to understand English is entitled under 
the due process clause to assistance of a 
competent translator throughout his trial. 
United States ex rel. Negron v. New York, 
434 F.2d 386, 7 CLB 273 (1970). 


Court of Appeals, 2nd Cir. Where state 
failed to provide defendant such assist- 
ance and prosecution’s interpreter rend- 
ered spasmodic summaries during trial re- 
cesses of testimony of witnesses, verdict 
was constitutionally infirm despite failure 
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of defendant’s court appointed attorney to 
object or make application for translator. 
United States ex rel. Negron v. New York, 
434 F.2d 386, 7 CLB 273 (1970). 


GUILTY PLEAS 


(also nolo contendere ) 


§ 37.03. Plea to lesser included offense 

Court of Appeals, 9th Cir. Where, with- 
out the government’s consent, a district 
court judge accepted guilty pleas to lesser 
included offenses, said pleas would be va- 
cated and the indictments reinstated with 
directions to proceed to trial. Rules 10 
and 11, Federal Rules of Criminal Pro- 
cedure, requiring that a defendant “plead 
to the charge,” furnishes no basis for ac- 
cepting lesser pleas. United States v. 


Gray, 438 F.2d 1160, 7 CLB 563 (1971). 


§ 37.05. Equivocal guilty plea 

United States Supreme Court While 
most pleas of guilty consist of both a waiv- 
er of trial and an express admission of 
guilt, the latter element is not a constitu- 
tional requisite to the imposition of crim- 
inal penalty. North Carolina v. Alford, 
400 U.S. 25, 7 CLB 73 (1970). 


United States Supreme Court Where de- 
fendant pleads guilty while simultaneous- 
ly affirming his innocence, plea may be 
accepted where it represents intelligent 
conclusion on part of defendant that his 
interests require entry of guilty verdict 
and where record before trial judge con- 
tains strong evidence of actual guilt. North 
Carolina v. Alford, 400 U.S. 25, 7 CLB 73 
(1970). 
§ 37.10. Procedure to be followed by 

trial judge in determining 
whether plea should be 

accepted — general duty to 
advise defendant 

Michigan Where, prior to accepting 
guilty plea, trial judge incorrectly in- 
formed defendant that once the plea was 
taken it could not be withdrawn, revers- 
ible error did not occur absent a showing 
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of any harm or prejudice resulting there- 
from. Warning evidently was given to 
impress upon defendant the seriousness of 
such a plea. People v. Stage, 188 N.W.2d 
644, 7 CLB 857 (1971). 


§ 37.20. —- Duty to advise defendant of 
possible sentence 

Court of Appeals, 7th Cir. Where trial 
judge erroneously advised defendant that 
he could receive more than one sentence 
under indictment charging two-count vi- 
olation of same act, and defendant there- 
after pleaded guilty, one sentence would 
be vacated and the other affirmed where 
both sentences were less than what he be- 
lieved would be imposed at time of sen- 
tencing. Schofield v. United States, 441 
F.2d 1219, 7 CLB 729 (1971). 


Court of Appeals, 9th Cir. Trial court's 
failure to advise 25-year-old defendant 
that he was subject to provisions of the 
Youth Correction Act at time he entered 
guilty plea did not vitiate plea where the 
defendant had misstated his age as 26 at 
time of making it. United States v. 
Moody, 431 F.2d 650, 7 CLB 81 (1970). 


§ 37.40. — Ritualistic formula not 
necessary 

Illinois Where court advised defendant 
of his right to trial by jury four days prior 
to his plea of guilty, defendant, who was 
“fairly well-educated,” was not entitled to 
reversal on ground that trial court failed 
to properly advise him at time of the entry 
of his guilty plea. People v. Jacobs, 267 
N.E.2d 519, 7 CLB 480 (1971). 


Michigan Trial judge need not directly 
question defendant who is pleading guilty 
regarding the acts which constituted the 
crime when he has, by direct questioning, 
established the voluntary nature of the 
plea, received the defendant’s admission 
of guilt, and had available to him eyewit- 
ness testimony taken at preliminary hear- 
ing. These factors furnished a substantial 
factual basis for accepting plea even in 
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absence of a recital on the record of the 
events in defendant’s own words. Dissent- 
ing opinion decried court’s ruling as whit- 
tling away of state standards with respect 
to taking of guilty pleas at a time when 
an effort is being made nationally to 
raise them. People v. Coates, 188 N.W. 
2d 265, 7 CLB 805 (1971). 


§ 37.42. — Duty to inquire as to factual 
basis for plea 

Court of Appeals, 3rd Cir. The federal 
procedural rule (Fed. R. Crim. P. 11) that 
the trial court determine that there is a 
factual basis for the plea of guilty before 
entering judgment on it is not a constitu- 
tional imperative, and federal habeas cor- 
pus court may not invalidate state con- 
viction because of court’s failure to deter- 
mine factual basis for pleas. United States 
v. Small, 443 F.2d 497, 7 CLB 792 (1971). 


§ 37.52. — Misunderstanding 

Court of Appeals, 9th Cir. Defendant 
who, at time of sentencing on his guilty 
plea had read of intervening Supreme 
Court decision creating Fifth Amendment 
defense to charge, was entitled to eviden- 
tiary hearing to determine whether or not 
he had known the import of the decision 
and had intelligently waived his right in 
order to take advantage of “bargain” with 
prosecution to drop remainder of indict- 
ment. United States v. Wells, 430 F.2d 
225, 7 CLB 81 (1970). 


Michigan The possibility that when de- 
fendant pleaded guilty to two charges of 
armed robbery, “the judge and the defen- 
dant may not have been speaking of the 
same crimes during their dialogues” (de- 
fencant had been identified in at least six- 
teen other armed robberies), did not 
entitle defendant to reversal of his convic- 
tions where judge “adequately ascer- 
tained” truth of pleas before accepting 
them. People v. Mucker, 188 N.W.2d 677, 
7 CLB 857 (1971). 
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§ 37.70. Motion to withdraw or set aside 
guilty plea — prior to the 
imposition of sentence 

Court of Appeals, 4th Cir. Where prior 

to sentencing, a defendant sought to with- 

draw his guilty plea and to plead not guil- 
ty by reason of insanity, and where med- 
ical experts had concluded that defendant 
was suffering from a mental defect render- 
ing him unable to conform his conduct to 
that required by law, it was an abuse of 
discretion to deny said motion. A motion 
to withdraw a guilty plea made prior to 
sentence “should be allowable as of course, 
or almost so.” United States v. McGirr, 
434 F.2d 844, 7 CLB 271. 


§ 37.80. — Grounds 

Maine Where defendant claimed that he 
pleaded guilty to rape charge because his 
prior conviction for rape could have been 
used against him to impeach his testimony 
and because of its possible effect upon his 
sentence, present conviction would not be 
set aside after prior conviction was de- 
clared illegal. Plea was voluntarily made 
in light of the then applicable law. Nor- 
thup v. State, 272 A.2d 747, 7 CLB 283 
(1971). 


§ 37.90. — Right to hearing 

Pennsylvania Where convicted person 
contended that his guilty plea was coerced 
by the threatened prosecution of his wife, 
who was allegedly present during dividing 
up of robbery proceeds, case was re- 
manded to determine whether this was 
primary reason for plea, thereby render- 
ing it involuntary. Commonwealth v. Du- 


pree, 275 A.2d 326, 7 CLB 569 (1971). 


§ 40.15. Guilty plea as waiver of all prior 
nonjurisdictional defects 

Massachusetts Where, after denial of 
his motion for mental examination, de- 
fendant changed his plea to guilty, his 
exception to denial of the request did not 
survive guilty plea. Commonwealth v. 
Zion, 270 N.E.2d 395, 7 CLB 741 (1971). 
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OTHER PRETRIAL PROCEEDINGS 


§ 41.00. Proceeding to determine 

defendant’s competency to 

stand trial 
Pennsylvania Where defendant attempt- 
ed suicide while awaiting trial and shortly 
after conviction on plea of guilty was com- 
mitted to mental institution on petition of 
prison superintendent, the court should 
have made independent inquiry into de- 
fendant’s mental competency at time of 
his guilty plea, notwithstanding fact that 
this was not raised by counsel or court at 
trial. “It is contradictory to argue that a 
defendant may be incompetent and yet 
knowingly or intelligently ‘waive’ his right 
to have the court determine his capacity 
to stand trial.” Commonwealth v. Gurner, 


269 A.2d 375, 7 CLB 87 (1970). 


C. THE TRIAL 


§ 43.00. In general 

Maryland A defendant who, at the re- 
quest of the state, was found not guilty 
of rape by reason of insanity was deprived 
of his unwaived due process right to a trial 
where he had entered pleas of both not 
guilty and not guilty by reason of insanity, 
and he contended that state could not 
prove a crime had taken place since act 
of intercourse was consensual. Morris v. 


State, 272 A.2d 663, 7 CLB 284 (1971). 


§ 43.02. Disqualification oi trial judge 

Court of Appeals, 8th Cir. Affidavit of 
prejudice must strictly comply with all 
statutory requirements and must allege 
specific facts rather than conclusions or 
generalities before it will effectively dis- 
qualify trial judge. United States v. An- 
derson, 423 F.2d 856, 7 CLB 274 (1970). 


Michigan When knowing that defendant 
has taken and failed a lie detector test 
prior to trial, the trial judge nevertheless 
accepted defendant’s tendered waiver of 
jury trial, the appellate court “challenged” 
the trial judge for cause and reversed stat- 
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utory rape conviction. People v. Walker, 
180 N.W.2d 193, 7 CLB 88 (1970). 


§ 43.10. Defendant's right to a public 
trial 

Alaska Where newspaper reporter was 
unable, because of locked doors, to enter 
building in which courtroom was located 
for less than one hour while jury, after 
receiving submission of case, was listening 
to replay of certain recorded testimony, 
said circumstances bordered on immaterial 
and defendant was not deprived of his 
constitutional right to a public trial. Flores 
v. State, Alaska, 475 P.2d 37, 7 CLB 93 
(1970). 


§ 43.15. Defendant's right to appear in 
civilian clothes 

Arkansas Defendant who was refused 
continuance to allow him reasonable time 
in which to make arrangements for civilian 
attire but was constrained to go to trial in 
prison clothes was unduly prejudiced and 
reversible error was committed. Every 
defendant “is entitled to be brought be- 
fore the court with the appearance, dig- 
nity and self-respect of a free and innocent 
man....” Miller v. State, 457 S.W.2d 848, 
7 CLB 87 (1970). 


Michigan Where defendant appeared in 
court wearing a prison uniform and a blue 
windbreaker jacket, trial court did not err 
in denying mistrial on the ground that 
presumption of innocence was thereby 
infringed, since motion for mistrial was 
not made until after jury was impaneled 
and since windbreaker jacket obscured 
prison insignia and gave green prison 
pants the appearance of “work clothes.” 
People v. Woods, 188 N.W.2d 649, 7 CLB 
856 (1971). 


§ 43.17. Physically restraining defendant 

Court of Appeals, 6th Cir. Where defen- 
dant was shackled during entire course of 
nine day murder trial, defendant was de- 
prived of fair trial. Trial judge abused 
discretion in deferring to the wishes of 
sheriff and in failing to inquire into the 
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reasons, if any, requiring such restraint. 
Subsequent evidentiary hearing on federal 
habeas corpus petition disclosed that con- 
duct of defendant while a prisoner await- 
ing trial indicated no acts of violence or 
suggestion of uncontrollability. “Shackles 
should never be permitted except to pre- 
vent the escape of the accused, to protect 
everyone in the courtroom, and to main- 
tain order during trial.” Woodards v. Card- 
well, 430 F.2d, 7 CLB 81 (1970). 


Massachusetts Trial judge’s action in 
permitting defendants to remain shackled 
during selection of jury in trial for murder 
was not prejudicial and could not have 
led jury to the reaching of “inconsistent 
verdicts.” Commonwealth v. Connearney, 


268 N.E.2d 662, 7 CLB 656 (1971). 


§ 43.50. Right to waive jury trial 

Colorado Statute requiring consent of 
prosecution for defendant in murder case 
to waive trial by jury on issue of insanity 
was constitutional. People v. Brisbin, 488 
P.2d 63, 7 CLB 859 (1971). 


§ 44.00. Conduct of trial judge — 

in general 
Court of Appeals, 7th Cir. Pre-trial order 
by trial court forbidding the government 
and all defendants and their attorneys 
from making public utterances or state- 
ments dealing with jurors, judge, evi- 
dence, rulings, or merits of case was de- 
nial of constitutional right of free speech 
in absence of specific findings of fact es- 
tablishing conduct constituting a serious 
and imminent threat to administration of 
justice. Chase v. Robson, 435 F.2d 1059, 
7 CLB 374 (1970). 


Court of Appeals, 7th Cir. Order apply- 
ing to all fifteen defendants and _ their 
three attorneys was _ unconstitutionally 
overbroad since even in presence of suffi- 
cient threat to justify an order, such an 
order must be narrowly drawn so as not 
to prohibit speech which will not have an 
effect on the fair administration of justice. 
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Chase v. Robson, 435 F.2d 1059, 7 CLB 
374 (1970). 


Court of Appeals, 7th Cir. Known asso- 
ciation of defendant with another attorney 
not involved in case is not supportive of 
trial court’s order. Chase v. Robson, 435 
F.2d 1059, 7 CLB 374 (1970). 


District of Columbia Trial court crit- 
icized for demeaning judicial integrity 
upon which administration of justice rests. 
Purvis v. United States, 270 A.2d 501, 7 
CLB 167 (1970). 


Louisiana Where state criminal judge 
provided the prostitutes and pornographic 
film for raided stag party, joined in the 
activities at the party, and also engaged 
frequently in illegal gambling with known 
criminals, said activities constituted willful 
misconduct relating to his official duties 
within constitutional provision authorizing 
removal from office. Dissenting opinion 
distinguished between his off-duty and 
official life and did not find evidence to 
show that these activities negatively af- 
fected his function as judge. In re Hag- 
gerty, 241 So.2d 469, 7 CLB 282 (1970). 


§ 44.05. — Introductory comments 

New York Trial court’s giving of pre- 
trial instructions to jury, however valuable 
and detailed, should not be relied upon to 
any degree during final instructions to 
jury. A full instruction on all the law ap- 
plicable to the case should be given at 
that time. People v. Cardinale, 316 N.Y.S. 
2d 369, 7 CLB 284 (1970). 


§ 44.10. 
Texas 


— Examination of witnesses 
Refusal of trial court to allow de- 
fense witness in murder case to testify 
because she was wearing slacks did not 
constitute error where defense counsel 
failed to take advantage of court’s offer 
to hear witness in absence of jury. Moore 
v. State, 462 S.W.2d 574, 7 CLB 380 
(1970). 


§ 44.12. — Conduct where defendant is 
pro se 


Indiana Where a defendant who chose 
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to act as his own counsel made no objec- 
tion to the admission of prejudicial, irrele- 
vant and hearsay evidence, trial court 
erred in admitting same. Court, under 
such circumstances, cannot sit idly by, but 
“must actively direct the course of the trial 
so as to protect the ultimate purpose . . . 
to bring about a verdict . .. which is based 
on relevant and non hearsay evidence.” 
The trial court should not have permitted 
the prosecutor to ignore settled rules of 
evidence. Grubbs v. State, 265 N.E.2d 40, 
7 CLB 282 (1970). 


§ 44.18. — Prejudicial comments 
Missouri Where defense counsel in his 
summation said that it was not the busi- 
ness of the prosecution to let people loose 
and the trial judge, in sustaining an ob- 
jection to this, stated that “It is the duty 
of the prosecutor not to prosecute people 
who are innocent,” prejudicial error re- 
sulted requiring reversal of conviction. 
State v. Dixon, 463 S.W.2d 783, 7 CLB 
484 (1971). 


§ 44.20. Comments on the evidence 
Texas Where trial judge, in overruling 
defense objection to prosecutor’s charac- 
terization of defendant in rape case as 
having acted like a dog, commented, “Rea- 
sonable deduction. The jury will follow 
the evidence. He has a right to make a 
reasonable deduction,” it was not revers- 
ible error, since this could not be consid- 
ered a comment upon the weight of evi- 
dence in case. Beshears v. State, 461 S.W. 
2d 122, 7 CLB 387 (1970). 

§ 44.70. — Allowing amendment of 
indictment 

Court of Appeals, Ist Cir. A defendant, 
whose true name, identity and description 
was unknown to grand jury at time he was 
indicted under the fictitious name of “John 
Doe” along with other named defendants, 
was unconstitutionally deprived of equal 
protection of the laws when prosecutor, 
acting pursuant to state statute, obtained 
permission to substitute his name in indict- 
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ment for that of “John Doe.” Connor v. 


Picard, 434 F.2d 673, 7 CLB 272 (1970). 


§ 44.71. — Allowing jury to take notes 
Court of Appeals, 5th Cir. Instruction by 
court that jury could use said notes dur- 
ing its deliberations was not error where 
charge to jury made it clear that the ver- 
dict was to be rendered on the evidence 
as recollected by each juror. United States 
v. Pollack, 433 F.2d 967, 7 CLB 268 
(1970). 


Court of Appeals, 5th Cir. Where fed- 
eral judge allowed jury to take written 
notes during trial and one juror asked 
another juror about the number of wit- 
nesses who had testified, and the latter 
answered by referring to her note pad, 
court did not err in failing to grant mis- 
trial since said inquiry had nothing to do 
with merits of case. United States v. Pol- 
lack, 433 F.2d 967, 7 CLB 268 (1970). 


§ 44.75. — Restrictions on right of 
cross-examination 

Court of Appeals, 2nd Cir. It was revers- 
ible error for trial court to have prevented 
defense counsel from cross-examining ac- 
complice turned state’s witness as to 
whether accomplice had jumped bail 
while awaiting sentence on her guilty 
plea, where defense counsel had made 
adequate offer to show that said indict- 
able action had occurred, but the prosecu- 
tor had taken no steps against her. Wide 
latitude should be allowed in cross-exam- 
ining for motive in criminal case particu- 
larly where witness is accomplice. United 
States v. Padgent, 432 F.2d 701, 7 CLB 
157 (1970). 


Court of Appeals, 2nd Cir. Where dis- 
trict judge, trying case without jury, cur- 
tailed cross-examination of eye-witnesses 
who had positively identified defendant 
by not allowing questions concerning re- 
membered special physical characteristics, 
reversible error occurred. Further cross- 
examination might have led witnesses to 
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reconsider or recant or judge trying facts 
to reconsider whether he was satisfied with 
identification. United States v. Fitzpat- 
rick, 437 F.2d 19, 7 CLB 379 (1971). 


Court of Appeals, 9th Cir. It was error 
to refuse to allow defense counsel to cross- 
examine accomplice testifying for the gov- 
ernment in bank robbery case as to wheth- 
er or not he intended to write a book 
about his escapades as a bank robber. It 
was harmless error, however, in view of 
the overwhelming evidence against defen- 
dant and highly speculative nature of his 
assertion that witness had a financial inter- 
est in obtaining conviction since no one 
would buy a book by someone whose tes- 
timony about his exploits was insufficient 
to convict. United States v. Reed, 437 F.2d 
57, 7 CLB 379 (1971). 


§ 45.05. — Prosecutor’s discretion to 
prosecute 


Washington A prosecutor does not have 


the discretion to choose between charging 


heroin as a felony under the Uniform Nar- 
cotic Drug Act or charging him with pos- 
session of dangerous drugs as a misde- 
meanor under the Dangerous Drug Act. 
Legislative intent was that possession of 
heroin remain a felony. State v. Tanksley, 
477 P.2d 926, 7 CLB 288 (1970). 


§ 45.07. Improper questioning of 
witnesses 

New York During prosecution for resist- 
ing arrest, it was prejudicial error for trial 
court to permit cross-examination of de- 
fendant as to prior criminal acts, for the 
purpose of impeaching his credibility, 
without ascertaining whether the prosecu- 
tor had a reasonable basis for his ques- 
tions and was therefore acting in good 
faith. The questions asked dealt with 
charges which had been dismissed and a 
prior juvenile delinquency adjudication. 
People v. Sanza, 323 N.Y.S.2d 632, 7 CLB 
803 (1971). 
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§ 45.25. — Comment on defendant's 
failure to testify 

Court of Appeals, Ist Cir. Where accom- 
plice testified against defendant who did 
not take stand, prosecutor’s closing re- 
mark that there was no testimony concern- 
ing any hostility between the defendant 
and the witness and no testimony regard- 
ing any motive as to why the witness 
should lie about the defendant was not 
a comment upon his failure to take the 
stand. “[T]he failure to produce evidence 
other than the accused’s testimony may be 
given its natural implications, so long as 
it does not focus directly on his silence.” 
United States v. Miceli, 445 F.2d 256, 7 
CLB — (1971). 


Illinois It was not an improper comment 
upon defendant's failure to testify for 
prosecutor, during closing argument, to 
tell jury that the eyewitness’s testimony 
was “uncontradicted.” People v. Mentula, 
268 N.E.2d 8, 7 CLB 572 (1971). 


Michigan Prosecutor’s repeated remarks 
during closing argument that certain evi- 
dence was “uncontroverted” did not vio- 
late Fifth Amendment privilege of non- 
testifying defendants. Prosecutor has the 
right to argue the strength of his case by 
stressing the credibility and lack of con- 
tradiction of his witness. People v. Mor- 
gan, 180 N.W.2d 842, 7 CLB 173 (1970). 


Montana Prosecutor’s statement during 
voir dire of jury that a rape case normally 
has only two direct witnesses, i.e., the 
people involved, and that a jury must 
weigh their respective testimony if the 
defendant chooses to testify did not con- 
stitute comment on failure to testify, since 
it preceded time for defendant to make 
such choice and remarks did not compel 
defendant to take stand in his own de- 
fense. Remarks were merely descriptive 
of forthcoming proceedings and not infer- 
entially prejudicial. State v. Anderson, 476 
P.2d 780, 7 CLB 173 (1970). 


North Carolina Prosecutor’s closing re- 
mark, “Now I’m not commenting on the 
defendant's failure to testify, I am only 
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asking why they did not produce an ex- 
planation . . . why did they not produce 
any witnesses to show where they were?” 
was prejudicial error in that it specifically 
pointed out, though in a negative way, 
defendant’s failure to testify. State v. Wad- 
dell, 181 S.E.2d 737, 7 CLB — (1971). 


§ 45.30. — Comment on failure of 
defense to call certain witnesses 
Court of Appeals, D.C. Cir. Counsel may 
comment to jury on failure of other side 
to support its case by not producing miss- 
ing witness but may not ask jury to draw 
unfavorable inference where trial court 
has failed to give such instruction. Bur- 
gess v. United States, 440 F.2d 226, 7 CLB 
651 (1971). 


§ 45.35. — Improper expressions of 
opinion 

Michigan Prosecutor's closing remarks 
characterizing defendant as a professional 
criminal whose friends perjured them- 
selves as witnesses in testifying as to de- 
fendant’s alibi required reversal of convic- 
tion under rule that prosecuting attorney 
should argue the testimony but “has no 
right to state what he personally thinks 
or believes as to defendant’s guilt, except 
as shown by proof.” Defendant's failure 
to object did not bar relief since a cau- 
tionary instruction would not have elim- 
inated prejudice. People v. Montevecchio, 


188 N.W.2d 186, 7 CLB 803 (1971). 


Michigan Prosecutor who told jury in 
riot and unlawful assembly case that this 
type of conduct would “go on this summer 
unless we can get these people off the 
streets” did not sufficiently appeal to the 
prejudices and fears of the jurors to war- 
rant reversal. His remarks, however, were 
“not in the best of taste.” People v. Garcia, 
187 N.W.2d 711, 7 CLB 742 (1971). 


Oklahoma It was highly improper for 
district attorney to tell jury during closing 
argument that he personally believed the 
testimony of the complaining witnesses. 
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Sisk v. State, 487 P.2d 1003, 7 CLB 855 
(1971). 


Oklahoma Statement by district attorney 
during closing argument in murder case 
that “[t]his is the bloodiest, cruelest and 
savagest thing that you are going to con- 
sider as a juror and it was done by the 
man here and you know what to do to 
dangerous animals” did not deprive de- 
fendant of his right to a fair jury trial since 
it could not be said that comment, al- 
though forceful, was wholly unsupported 
by the record. Watts v. State, 487 P.2d 
981, 7 CLB 855 (1971). 


— Reference to matter not in 
evidence 

Court of Appeals, 10th Cir. It was not 
reversible error for prosecutor to leave a 
knife which it had unsuccessfully at- 
tempted to have admitted into evidence 
as the assault weapon on the counsel table 
in view of the jury, where jury was ad- 
monished to disregard it. United States 
v. Carter, 430 F.2d 1278, 7 CLB 83 (1970). 


§ 45.36. 


Colorado Prominent display before jury 
on district attorney’s counsel table of two 
bags of marihuana prior to the time that 
they were allowed into evidence did not 
constitute prejudicial error where they 
were ordered removed and proper cau- 
tionary instruction was given. Zamora v. 


People, 487 P.2d 1116, 7 CLB 862 (1971). 


§ 45.50. — Suppression of evidence 

Court of Appeals, D.C. Cir. Where fed- 
eral narcotics agents intentionally made 
no attempt to preserve a tape recording of 
relevant conversations of undercover agent 
with defendants involving sale of heroin 
and at pretrial discovery proceedings 
stated that the tape was “lost,” case was 
remanded to determine degree to which 
agent and United States Attorney exer- 
cised negligence or bad faith in nonpres- 
ervation of evidence and in performance 
of disclosure duties—the findings to be the 
basis for either dismissal of indictment or 
affirmance of conviction. United States v. 
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Bryant, 439 F.2d 642, 7 CLB 562 (1971). 


Oklahoma Failure of district attorney to 


produce lock involved in burglary was re- 
versible error despite defendant's failure 
to request same, where fact that district 
attorney had possession of lock was un- 
known to defendant. Blevens v. State, 487 
P.2d 991, 7 CLB 856 (1971). 


EVIDENCE 
§ 46.00. Sufficiency of evidence — 
individual crimes 

Court of Appeals, D.C. Cir. Where de- 
fendant was passenger in front seat of 
automobile and police found heroin be- 
hind back seat, “constructive possession” 
could not be attributed to all three occu- 
pants of car and trial judge erred in not 
granting motion for acquittal since jury’s 
verdict under circumstances could only 
have been based upon mere conjecture or 
speculation. Prevailing rule is that a mo- 
tion for acquittal must be granted when 
the evidence, viewed in the light most 
favorable to the government, is such that 
a reasonable juror must have a reasonable 
doubt as to the existence of any of the 
essential elements of the crime. United 
States v. Bethea, 442 F.2d 790, 7 CLB 791 
(1971). 


Court of Appeals, 5th Cir. Evidence that 
defendant, charged with knowingly pass- 
ing counterfeit money, had taken a large 
counterfeit bill from a wallet containing 
smaller bills to pay for an 83 cent pur- 
chase was, standing by itself, “insufficient 
to constitute evidence of guilty knowl- 
edge.” United States v. Bean, 443 F.2d 17, 
7 CLB 791 (1971). 


Illinois Where search of bundle of 
clothes brought by defendant to her in- 
mate brother in county jail disclosed 2.8 
grams of marihuana contained in pocket 
of a sweater, evidence was insufficient to 
sustain conviction of defendant for unlaw- 
ful possession in absence of presentation 
by the state of facts to show that defen- 
dant, who claimed she had not prepared 
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the bundles and who had : witnessed 
searches of clothing brought py her on 
prior occasions, knew of the presence of 
the marihuana. People v. Reeves, 270 N.E. 
2d 592, 7 CLB 807 (1971). 


§ 46.30. — Drug addict — witness 

Court of Appeals, 6th Cir. The testimony 
of an informer who was to be paid only 
if convictions were obtained against cer- 
tain named persons for a crime yet to be 
committed and who subsequently partic- 
ipated in committing that crime would not 
be excluded as conducive to entrapment. 
United States v. Grimes, 438 F.2d 391, 7 
CLB 476 (1971). 


§ 46.40. — Sex crimes 

Michigan Where, because of a death 
threat, two boys, aged six and ten, waited 
ten days before reporting that defendant 
had had anal intercourse with them, this 
delay did not render their testimony, 
which was mutually corroborative, value- 
less. “A delay in reporting sex offenses is 
justified when threats of intimidation 
have been made against the victim.” 
People v. Stevenson, 184 N.W.2d 541, 7 
CLB 572 (1971). 


Missouri Where defendant was accused 
of committing incest with his daughter, 
testimony of an older daughter that he 
had continuously committed incest with 
said older daughter from the time she was 
five years old until terminating when she 
was eighteen (in 1960) and that her 
mother knew about and condoned the in- 
cestuous relationship between defendant 
and prosecutrix was “ample corroboration” 
and was not too remote in time to be inad- 
missible. State v. Simerly, 463 S.W.2d 846, 
7 CLB 484 (1971). 


§ 46.50. Proof of venue 

Mississippi Where victim while “accom- 
panied by two Negro girls,” was shot on 
college campus by defendant, his convic- 
tion for assault and battery with intent to 
kill would be reversed for failure of rec- 
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ord to show that college was located in 
county of trial venue. Court would not 
take judicial notice of that fact. Jackson 
v. State, 246 So.2d 553, 7 CLB 572 (1971). 


§ 46.90. Relevancy 

Louisiana Witness’s testimony that sev- 
eral hours before murder, victim hid be- 
hind a tree on approach of defendant and 
stated that defendant would want him to 
have sexual relations with him that night, 
was admissible as bearing upon victim’s 
state of mind and as bearing upon likeli- 
hood that contact between defendant and 
victim later occurred. State v. Raymond, 
245 So.2d 335, 7 CLB 569 (1971). 


Nebraska Where defendant wore name 
“Hell’s Angels” on his back, testimony 
mentioning it was merely descriptive of 
his clothing and not prejudicial. Motion 
made before trial to prohibit state from 
referring to defendant as a member of the 
Hell’s Angels for reason of prejudice was 
properly overruled as too broad since there 
was no way of knowing in what connec- 


tion it might be raised. State v. Bayless, 
184 N.W.2d 634, 7 CLB 480 (1971). 


§ 46.97. Variance between pleading and 
proof 

Alabama Where indictment charged de- 
fendant-inmate with escaping from state 
prison camp but proof showed that he 
escaped from custody of prison guard 
while working on road gang 12 miles from 
camp, the variance was fatal and convic- 
tion must be reversed. Owens v. State, 


246 So.2d 478, 7 CLB 569 (1971). 


Oregon Although defense to murder 
charge was alibi, trial court did not err 
in allowing proof of a date different from 
the one alleged in the indictment. “A de- 
fendant in a criminal proceeding can not 
make time a material element by a de- 
fense of alibi.” State v. Knight, 487 P.2d 
1404, 7 CLB 857 (1971). 


§ 47.00. Best evidence rule 
Indiana Where supermarket cashier, in 
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attempting to show that she cashed alleg- 
edly stolen payroll check, testified that she 
normally took photographs of each check 
being cashed, introduction of photograph 
of front side of check did not violate best 
evidence rule despite availability of orig- 
inal check since the photograph was of- 
fered in support of her testimony rather 
than as substitute for original. Wells v. 
State, 261 N.E.2d 865, 7 CLB 169 (1970). 


§ 47.20. Circumstantial evidence 

Wisconsin Evidence of expenditures 
shortly after a burglary is admissible with- 
out the state first laying a foundation es- 
tablishing prior relative impecuniousness 
of decedent. State v. Heidelbach, 182 
N.W.2d 497, 7 CLB 382 (1971). 


§ 47.24. — intent 

Illinois In trial for felony murder, evi- 
dence that defendant had stood at tavern 
door while his companion shot and killed 
bartender, returned to the defendant say- 
ing “I got him” and that the two men had 
fled in waiting car in alley driven by third 
man was not sufficient to establish beyond 
reasonable doubt, specific intent to rob. 
Further evidence that detendant’s com- 
panion had brandished revolver earlier in 
another store did not aid in establishing 
such intent. People v. Thomas, 262 N.E.2d 
233, 7 CLB 171 (1970). 


§ 47.25. — Knowledge 

Court of Appeals, 5th Cir. Jury would 
not be permitted to infer guilty knowledge 
that $10 bill defendant sought to pass was 
counterfeit from fact that 15-year-old ser- 
vice station recipient readily recognized 
same since an innocent passer might have 
been less observant, and drawing such an 
inference would permit a conviction to 
stand when no more than mere passage 
of a bill had been shown. United States 
v. Alea, 433 F.2d 948, 7 CLB 269 (1970). 


§ 47.30. Hearsay evidence 
Maryland Where defendant was charged 
with possession of dishwasher stolen from 
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a construction site, owner's identification 
of dishwasher from serial number pro- 
vided after theft by unidentified represen- 
tative of seller over telephone was inad- 
missible as hearsay and, accordingly, there 
was no proof that item in question had 
been stolen. Mowen v. State, 275 A.2d 
174, 7 CLB 569 (1971). 


§ 47.35. — Use of prior testimony 

Court of Appeals, 2nd Cir. Where wit- 
ness called by the government refused to 
take oath or to testify and, when con- 
fronted with his previous testimony before 
grand jury, consistently answered, “I don’t 
remember,” or refused to answer, admis- 
sion of his grand jury testimony was re- 
versible error as violating hearsay rule 
and Sixth Amendment. United States v. 
Fiore, 443 F.2d 112, 7 CLB 800 (1971). 


Washington A witness who refuses to 
testify at a trial on Fifth Amendment 
grounds is deemed “unavailable” although 
physically present. Consequently, his prior 
testimony at a preliminary hearing is ad- 
missible under an exception to the Sixth 


Amendment confrontation requirement. 
State v. Solomon, 487 P.2d 643, 7 CLB 808 
(1971). 


§ 47.40. -—— Admissions and confessions 
(see also § 1.00. et seq.) 

Court of Appeals, Ist Cir. Where defen- 
dant, during conference with Internal 
Revenue agents, insisted he had filed his 
1962 income tax return, but his lawyer, 
acting under power of attorney, told 
agents after defendant left that defendant 
had lied in order to protect his accountant, 
the inculpatory statement of the lawyer 
was admissible in evidence in prosecution 
of defendant for willful failure to file, ab- 
sent a showing of instructions by client 
precluding the making of such statements 
or explanations. United States v. O’Con- 
nor, 433 F.2d 752, 7 CLB 272 (1970). 

§ 47.41. Statements on income tax 
returns as admissions 

Court of Appeals, 10th Cir. Defendants’ 
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income tax returns were admissible in evi- 
dence to show that the defendants had 
stated their occupations to be “gamblers.” 
Such admission into evidence did not tend 
to establish uncharged crimes of tax eva- 
sion since amount reported was not so in- 
substantial as to suggest tax evasion and 
no mention of recorded income was made 
at the trial. United States v. Paulino, 443 
F.2d 1108, 7 CLB — (1971). 

§ 47.45. — Declarations of 
coconspirators 

Illinois Statement by codefendant to 
undercover agent that defendant had key 
to apartment where narcotics were stored 
was admissible as exception to hearsay 
rule since it was made in furtherance of 
joint conspiracy to sell narcotics. Fact 
that prosecution was for sale of narcotics 
and not conspiracy was not significant. 
Under the circumstances, therefore, de- 
fendant was not deprived of his constitu- 
tional right to confront witnesses against 
him, and Bruton v. United States, 391 
U.S. 293, was inapplicable. People v. 
Davis, 264 N.E.2d 140, CLB 169 (1970). 
§ 47.55. — Documentary evidence 
Louisiana Where, in trial for manslaugh- 
ter, defendant made belated objection to 
the admission into evidence and the exhi- 
bition to jury of paper bag containing 
some exhibits upon which a deputy sheriff 
had scrawled the word “murder,” the trial 
court’s admonition that jury disregard the 
writing cured any slight prejudice to de- 
fendant. State v. Williams, 248 So.2d 295, 
7 CLB 739 (1971). 


§ 47.70. — Presumptions and inferences 
Court of Appeals, 2nd Cir. In cases 
brought under Sections 173 and 174 of 
Narcotics Drug Import and Export Act 
(as it existed prior to effective date of 
Drug Abuse and Control Act), it was not 
error for trial court to charge that jury 
could infer illegal importation and knowl- 
edge of illegal importation from defen- 
dant’s unexplained possession of 1,028 
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grams of cocaine. Constitutional test of 
rationality was met where, as here, quanti- 
ty exceeding one kilogram was involved, 
since accumulation of such a quantity from 
domestic sources would require “many 
small domestic thefts” amounting to near- 
ly one-fifth of all domestic cocaine stolen 
in that year, 1968. United States v. Gon- 
zales, 442 F.2d 698, 7 CLB — (1971). 


Court of Appeals, 6th Cir. A jury could 
infer from defendant’s possession of motor 
block from stolen vehicle which had been 
transported across state lines and from fact 
that he was skilled in removing and re- 
placing motors that he had received the 
whole vehicle rather than only a part and 
therefore was in violation of Dyer Act. 
(Possession of only one part of stolen mo- 
tor vehicle does not constitute violation of 
Dyer Act.) United States v. Bishop, 437 
F.2d 97, 7 CLB 562 (1971). 

§ 47.80. — Res gestae and spontaneous 
declarations 

Arizona Testimony of officer as to 
lengthy narrative version of homicide as 
told to him by victim’s wife who was eye- 
witness was admissible as part of res gestae 
where wife was hysterical when she spoke 
to officer and only 15 or 20 minutes had 
elapsed between shooting and wife’s state- 
ment. State v. Lopez, 484 P.2d 1045, 7 
CLB 657 (1971). 


New Mexico Statements made by chil- 
dren of shooting victims shortly after the 
shooting, although admissible under state’s 
res gestae rule, deprived defendant of his 
constitutional right to confrontation where 
cross-examination might have revealed 
faulty recollection and statement of one 
child was, in part, based upon what an- 
other had told him. State v. Lunn, 484 
P.2d 368, 7 CLB 743 (1971). 


Texas After being placed under arrest, 
defendant spontaneously made _ state- 
ments (1) offering to pay the victim back 
the money he had allegedly taken from 
him, and (2) threatening to slit a wit- 
ness’s throat. These statements, although 
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spontaneously made, were held inadmis- 
sible under state rule that oral inculpa- 
tory statements or confessions cannot be 
admitted unless there is a statement of 
facts or circumstances that are found to 
be true, which conduce to establish his 
guilt, such. as the finding of secreted or 
stolen property or the instrument with 
which he states the offense was com- 
mitted. Here, knife used or money alleg- 
edly taken in robbery was not found as 
result of the in-custody statement. Garner 
v. State, 464 $.W.2d 111, 7 CLB 481 
(1971). 


Washington Where after having been 
informed of an indecent exposure, a moth- 
er asked her six-year-old child if any of 
the men across the street had done any- 
thing and the child answered, “Yes one 
had his pants open,” said statement was 
admissible in evidence as an “excited ut- 
terance” exception to hearsay rule despite 
fact that it was in response to a question 
and was not contemporaneous with the 
event. State v. Canida, 480 P.2d 800, 7 
CLB 383 (1971). 


Identification evidence — 
fingerprints 

Court of Appeals, 4th Cir. Where defen- 
dant was convicted on basis of presence 
of his fingerprints on matchbox cover 
found at the scene of crime, evidence was 
insufficient as a matter of law to sustain 
conviction. United States v. Corso, 439 
F.2d 956, 7 CLB 728 (1971). 


§ 48.00. 


§ 48.10. — Courtroom identification 
Court of Appeals, 9th Cir. A defendant 
is not entitled, as a matter of right, to an 
in-court identification lineup. Its use, 
however desirable, is a matter within the 
discretion of the court. United States v. 
Williams, 436 F.2d 1166 (9th Cir.), 7 
CLB 377 (1970). 

§ 48.40. — Testimony of prior 
identification 

Court vf Appeals, 6th Cir. Testimony of 
defense counsel who was present at pre- 
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trial identification lineup to the effect 
that some witnesses to the bank robberies 
in question were unable to identify defen- 
dant was not admissible in order to im- 
peach credibility of witnesses who did 
identify defendant. Such testimony was 
incompetent, irrelevant and would convey 
misleading impression that their failure to 
identify defendant implied that they could 
identify culprit and that defendant was 
innocent. United States v. Gholston, 437 
F.2d 260, 7 CLB 563 (1971). 

§ 50.00. Proof of other crimes to show 
motive, intent, etc. 

Court of Appeals, D.C. Cir. Trial court, 
in admitting into evidence newspaper 
clipping found in defendant's possession 
dealing with commission of burglary with 
which he was charged and a second bur- 
glary, erred in failing to caution jury as to 
possibility of reasons other than conscious- 
ness of guilt for having same in his pos- 
session. United States v. Bussey, 432 F.2d 
1330, 7 CLB 270 (1970). 


Court of Appeals, D.C. Cir. Testimony, 
introduced to rebut alibi, of similar crime 
committed 20 minutes earlier in same 
vicinity was prejudicial where no pattern 
or common handiwork was shown, testi- 
mony was not limited to placing de- 
fendant in area, and court did not give 
cautionary instruction at the time the 
testimony was given. United States v. 
Bussey, 432 F.2d 1330, 7 CLB 270 (1970). 


Court of Appeals, 5th Cir. Evidence that 
defendants, charged with violating 18 
U.S.C. §§ 241 and 1509 in connection with 
the alleged dynamiting of school buses 
which were to be used to transport black 
students to all-white schools, had previ- 
ously dynamited home of black woman 
who had purchased a home in a white 
neighborhood and had placed booby traps 
(dynamite-filled flashlights) in a black res- 
idential neighborhood, was properly ad- 
mitted to show consistent pattern relevant 
to intent. Defendants, who had accumu- 
lated cannons, mortars, hand grenades, 


1971 CASE DIGEST INDEX 


dynamite, etc., were, in their view, engag- 
ing in a “counterattack” against an ex- 
pected black “revolution.” United States 
v. Hayes, 444 F.2d 472, 7 CLB 845 (1971). 


Court of Appeals, 6th Cir. Evidence of 
prior conviction for the same offense (lar- 
ceny of federally insured bank) was not 
admissible for purpose of showing consis- 
tent pattern of conduct where prosecution 
failed to show where or by what means 
the defendant committed the prior act or 
that the prior act was related in point of 
time or otherwise to the offense charged. 
United States v. Nemeth, 430 F.2d 704, 
7 CLB 80 (1970). 


§ 50.10. Out-of-court experiments 

New York Where defendant, charged 
with feloniously driving while intoxicated. 
challenged the scientific validity and ad- 
missibility of the results of a police con- 
ducted Breathanalyzer blood alcohol test, 
it was held that the reliability of such 
tests was sufficiently established not to re- 
quire expert testimony as to principles 
underlying test; that the instrument used 
was essentially self-analyzing; and that a 
police officer trained in its use at a state 
police school was qualified to administer 
test and to testify as to results. People v. 
Donaldson, 319 N.Y.S.2d 172, 7 CLB 568 
(1971). 


§ 50.20. Opinion evidence (see also 
§ 51.20.) 

Court of Appeals, 10th Cir. It was not 
error to admit testimony of handwriting 
expert called by government to rebut de- 
fendant’s denial that handwriting was his 
even though the handwriting expert had 
initially been procured by indigent defen- 
dant under Criminal Justice Act to serve 
as expert witness for defendant but was 
not called by him. United States v. Mi- 
lano, 443 F.2d 1022, 7 CLB 791 (1971). 


New York Opinion testimony of com- 
plainant, a layman, that substance sold to 
him by defendant was marijuana, was in- 
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competent. People v. Kenny, 320 N.Y.S. 
2d 972, 7 CLB 659 (1971). 


WITNESSES 

§ 51.10. Privileged communications 
Massachusetts State law prohibiting di- 
vulging of private conversations between 
husband and wife, did not render inad- 
missible wife’s testimony against husband 
at trial for assaulting her with a deadly 
weapon with intent to kill, that at the 
time he seized a knife and approached 
her, he stated, “I am going to kill you.” 
The purpose of statute “does not logically 
extend to words constituting or accompa- 
nying abuse, threats, or assaults of which 
the other spouse is a victim.” Common- 
wealth v. Gillis, 263 N.E. 437, 7 CLB 172 
(1970). 


New Jersey Where state’s witness was 
married to defendant at time she over- 
heard him make incriminating statements 
but was divorced from him at time of 
trial, her testimony implicating him as re- 


ceiver of stolen goods was admissible 
since rationale lying behind inter-spousal 
privilege was inapplicable. State v. 
Brown, 273 A.2d 783, 7 CLB 664 (1971). 


New Jersey Where the private investi- 
gator employed by the attorney for one of 
the defendants in a murder case inter- 
viewed one of the other defendants in the 
mistaken belief that he was the attorney’s 
client and that defendant made certain 
admissions to him in the mistaken belief 
that it was his own attorney who had em- 
ployed the investigator, trial court prop- 
erly excluded statement as within purvieu 
of attorney-client privilege. State v. 
Tapia, 273 A.2d 769, 7 CLB 484 (1971). 

§ 51.15. Duty of court to advise witness 
of right to counsel and 

privileges against 
self-incrimination 

Mississippi Accomplice-witness called by 
state, who was not advised that evidence 
she was giving could be used against her 
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and who was given to understand that she 
could expect leniency, was deprived of 
her constitutional rights against self-in- 
crimination when said testimony was 
later introduced against her at her own 
trial. Miller v. State, 250 So.2d 624, 7 
CLB — (1971). 


§ 51.23. Testimony at trial of prior 
involuntary statement 

Louisiana Trial testimony for the prose- 
cution of accomplice who stated that he 
had initially implicated the defendants 
because at the time of his own arrest, 
a year and a half before, he had been 
struck on the head by one of the inter- 
rogating officers and still suffered from 
the inflicted injury, was “purged of the 
primary taint” in view of the time that 
had elapsed between the alleged act of 
coercion and giving of testimony and in 
view of the fact that accomplice had been 
called from jail to testify by a “simple 
subpoena.” State v. Gibson, 250 So.2d 
393, 7 CLB 810 (1971). 


§ 52.10. Cross-examination — right to 

witnesses’ prior statements — 

in general 
Court of Appeals, 7th Cir. Where there 
had been continuous surveillance and in- 
vestigation of the interstate bookmaking 
activities of defendants, production of in- 
vestigative reports and logs of govern- 
ment witnesses could not as a matter of 
law be limited solely to the dates specified 
in the indictments but should have been 
the subject of an in camera inspection to 
determine relevancy to the witnesses’ tes- 
timony of direct examination. Such prior 
statements, to be producible, must only 
relate “generally” to the events and ac- 
tivities testified to. United States v. 
O’Brien, 444 F.2d 1082, 7 CLB 844 (1971). 


Pennsylvania Refusal of trial court to 
direct the prosecution to turn over prior 
statements given to the prosecuting au- 
thorities by witnesses for the Common- 
wealth, following their testimony on di- 





900 


rect examination was reversible error. 
Commonwealth v. Kontos, 276 A.2d 830, 
7 CLB 663 (1971). 

§ 52.20. — Right to witnesses’ grand jury 
testimony 

Court of Appeals, 5th Cir. Where federal 
district judge refused to conduct in cam- 
era inspection of the minutes of grand 
jury testimony of two government wit- 
nesses while doing so in the case of a 
third witness, there was an abuse of ju- 
dicial discretion. No reason for this dis- 
tinction existed; there was no necessity 
for secrecy; and defendant desired the 
minutes for possible impeachment on 
cross-examination. Case was remanded 
for inspection of minutes by defendant 
and adversary hearing to determine 
whether prejudice resulted from lack of 
opportunity to use same at trial. United 
States v. Barson, 434 F.2d 127, 7 CLB 
269 (1970). 

§ 52.30. — Impeachment by prior 
conviction 

Missouri Where statute permitted pros- 
ecution to attack credibility of defendant 
who took stand by showing prior convic- 
tions, and defendant testified that he had 
never been convicted on narcotics charge, 
defendant could not be impeached by 
evidence of prior narcotics proceeding 
where sentence had been suspended, 
since suspension of sentence does not con- 
stitute final judgment. State v. Grey, 459 
S.W.2d 359, 7 CLB 288. 


§ 52.32. — Procedure 
Michigan Requiring defendant to state 
what sentence he received on a prior con- 


viction was reversible error. People v. 
White, 181 N.W.2d 803, 7 CLB 283 (1970). 


New Mexico Where record on appeal 
did not disclose nature of district attor- 
ney’s information so that impropriety or 
bad faith could be determined, the failure 
of district attorney to prove a prior con- 
viction after defendant, while testifying, 
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had denied it was not per se prejudicial. 
State v. Biswell, 488 P.2d 115, 7 CLB 855 
(1971). 


§ 52.35. — Nature of conviction 

Court of Appeals, 2nd Cir. Multiple of- 
fender sentence could not be based upon 
earlier murder conviction where such mur- 
der conviction, obtained at a retrial, was 
based upon record of testimony of sur- 
viving victim, who at time of retrial was 
living in Sweden. Failure of state to 
make any attempt to secure witness's 
presence at retrial could not be excused 
by likelihood that he would be unavail- 
able. United States ex rel. Stubbs v. Man- 
cusi, 442 F.2d 561, 7 CLB 799 (1971). 


Delaware Trial court should have per- 
mitted defense counsel on cross-examina- 
tion of sole witness against defendant to 
examine witness as to whether he had 
ever been convicted of giving false and 
misleading information to the police, since 
said crime, although a misdemeanor, was 
relevant to issue of credibility. Error was 
not prejudicial, however, since conviction 
of witness occurred years before and 
evidence of defendant’s guilt was strong 
and convincing. Flowers v. State, 272 


A.2d 704, 7 CLB 283 (1970). 


Illinois Twenty-one-year-old conviction 
for unrelated crime could not be used to 
impeach credibility of defendant despite 
statute setting no time limit on use of 
prior convictions for this purpose. People 
v. Montgomery, 268 N.E.2d 695, 7 CLB 
662 (1971). 


Illinois Where victim testified that he 
had lived at a certain address for a period 
of years, cross-examination question at- 
tempting to show that he had served 90 
days in county jail for a misdemeanor was 
improper since the misdemeanor did not 
constitute basis for impeachment as an 
infamous crime and question was irrel- 
evant and designed to humiliate or harass 
witness. People v. Phillips, 263 N.E.2d 
353, 7 CLB 171 (1970). 
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Texas Prior conviction could not be used 
to increase sentence under present con- 
viction where defendant’s probation under 
said prior conviction had been revoked by 
judge who had earlier been the district 
attorney prosecuting defendant in the 
case and where defendant had been in- 
digent and without counsel at time of 
revocation. Ex parte McDonald, 469 
S.W.2d 173, 7 CLB 807 (1971). 


Texas While remoteness in time of a prior 
conviction is a limitation to be consid- 
ered in determining whether to restrict 
impeachment of a defendant, trial judges 
are vested with a great deal of discretion 
in making that determination. Trial 
court’s refusal to restrict state’s right to 
impeach defendant through use of 1958 
murder conviction in the event defendant 
took the stand would not be distributed 
where defendant had been released on 
parole only two and one half years prior 
to instant offense. Bustillos v. State, 464 
S.W.2d 118, 7 CLB 664 (1971). 


§ 52.50. — Impeachment for bias or 
motive 

Court of Appeals, 2nd Cir. Extrinsic evi- 
dence that prosecution witness sought to 
suborn other witnesses into falsely swear- 
ing against defendant was admissible as 
demonstrating bias or interest of prosecut- 
ing witness and could not be excluded on 
the ground that it related to collateral 
matters. United States v. Haggett, 438 
F.2d 396, 7 CLB 479 (1971). 


§ 52.70. — Impeachment where issue 

not raised on direct examination 
Court of Appeals, 4th Cir. Prosecution 
could use two boxes of cartridges found 
in his car to impeach credibility of a de- 
fendant who, after dismissal of armed rob- 
bery count, denied having gun or seeing 
codefendant with one. United States v. 
Epps, 438 F.2d 1192, 7 CLB 566 (1971). 


§ 52.90. — Use of unconstitutionally 
obtained evidence to impeach 


Court of Appeals, 2nd Cir. Where de- 
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fendant denied that he had ever been 
convicted of a crime, it was not error to 
admit in rebuttal evidence of prior con- 
victions even though they may have been 
invalid for want of legal representation. 
United States ex rel. Walker v. Follette, 
443 F.2d 167, 7 CLB 792 (1971). 

§ 53.00. — Impeachment of one’s own 
witness 

Nebraska Nebraska Supreme Court aban- 
dons rule that party may not attack the 
credibility of his own witness. State v. 
Fronning, 183 N.W.2d 920, 7 CLB 381 
(1971). 
§ 53.10. “Opening the door” through 
cross-examination 

Court of Appeals, 8th Cir. Where testify- 
ing defendant denied selling narcotics to 
government informant, he did not thereby 
“open the door” to be examined on his 
general character. It was thus reversible 
error to question him as to his association 
and friendship with known narcotics users 
or sellers. United States v. Crawford, 438 
F.2d 441, 7 CLB 475 (1971). 


DEFENSES 


§ 54.08. Alcoholism and drug addiction 

Court of Appeals, 8th Cir. Where de- 
fendant killed victim during psychotic 
episode induced by drink, trial court did 
not err in instructing jury that it could 
find him guilty of second degree murder 
if he were aware of the effects of alco- 
holic beverages upon him. United States 
v. Jewett, 438 F.2d 495, 7 CLB 475 (1971). 


§ 54.10. Collateral estoppel 

South Carolina An attorney pleaded nolo 
contendere to an indictment in Federal 
District Court charging him with depriv- 
ing a person of liberty and property with- 
out due process of law and conspiring to 
deprive person of constitutional rights, re- 
ceiving a fine and suspended sentence. 
He was not thereby estopped from deny- 
ing his guilt in subsequent disciplinary 
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proceedings arising out of same factual 
situation (procuring imprisonment of 
party to compel turning over of proceeds 
of insurance check). In re Anderson, 177 
S.E.2d 130, 7 CLB 169 (1970). 


§ 54.20. Double jeopardy — in general 
Court of Appeals, 7th Cir. Where trial 
court erroneously refused to instruct that 
possession of heroin may give rise to a 
statutory inference that the heroin was il- 
legally imported and that the defendant 
knew of the importation, defendant on 
appeal was entitled to a new trial but not 
to dismissal of indictment because pros- 
ecution, through no fault of its own, failed 
to establish these essential elements of 
crime. United States v. Howard, 432 F.2d 
1188, 7 CLB 269 (1970). 


Massachusetts Where defendants who 
were charged with first degree murder 
were allowed to plead guilty to second 
degree murder and then to retract plea, 
double jeopardy did not attach when they 
were brought to trial for first degree mur- 
der. Commonwealth v. Therrien, 269 
N.E.2d 687, 7 CLB 657 (1971). 


Minnesota Where defendant was sep- 
arately tried for leaving the scene of an 
accident and for drunken driving, acquit- 
tal on the first charge was a bar to pros- 
ecution on the second where both arose 
out of one continuous and uninterrupted 
course of conduct. State v. Corning, 184 
N.W. 603, 7 CLB 567 (1971). 


Pennsylvania Defendant who was both 
tried and retried prior to Benton v. Mary- 
land, 395 U.S. 784 (1969), making federal 
prohibition against double jeopardy ap- 
plicable to the states was entitled, under 
the facts of the case, to vacation of sen- 
tence since said decision must be accorded 
full retrospective application. Common- 
wealth v. Richbourg, 275 A.2d 345, 7 CLB 
568 (1971). 


Tennessee Double jeopardy did not at- 
tach where defendants, after a directed 
verdict of not guilty on charge of “armed 
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robbery by the use of a deadly weapon, 
to wit: a pistol” were reindicted for 
armed robbery with a rifle. State v. 
Brooks, 462 S.W.2d 491, 7 CLB 381 (1970). 
§ 54.25. — Separate and distinct 
offenses 

Court of Appeals, 7th Cir. Where defen- 
dant, who had failed to pay his annual $1 
dealer’s license fee was convicted on five 
separate counts of unlawful transporia- 
tion of firearms, no double jeopardy oc- 
curred despite defendant's claim that his 
conviction was for a single offense — that 
of failure to pay the license fee — since 
different evidence was required to estab- 
lish each count. United States v. Collins, 
432 F.2d 1136, 7 CLB 269 (1970). 


Court of Appeals, 8th Cir. Defendant who 
pleaded guilty to driving while intox- 
icated before Indian Tribal Court follow- 
ing the striking and killing of an Indian 
with his motor vehicle was not placed in 
double jeopardy by subsequent prosecu- 
tion in United States District Court for 
manslaughter since different proof was 
required to convict in each offense. United 
States v. DeMarnas, 441 F.2d 1304, 7 CLB 
729 (1971). 


Court of Appeals, 9th Cir. Where defen- 
dant, a first felony offender, received the 
maximum sentence of five years imprison- 
ment (Dyer Act) after having failed to 
appear for sentencing, and was thereafter 
also sentenced to a conservative term of 
13 months for willful failure to appear 
for sentencing, there was no double jeop- 
ardy, as record did not show that trial 
court, in imposing maximum five-year 
sentence “necessarily” punished the de- 
fendant for failure to appear. Haslam v. 
United States, 431 F.2d 362, 7 CLB 80 
(1970). 


§ 54.30. — Dual sovereignty doctrine 

Nebraska A defendant who was convicted 
of murder and sentenced by a federal 
court to life imprisonment was not placed 
in double jeopardy by subsequent state 
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prosecution for same offense resulting in 
imposition of death penalty where state 
was not content with life sentence but 
wished further “vindication” -of its public 
policy. State v. Pope, 184 N.W.2d 395, 
7 CLB 480 (1971). 


§ 54.62. — Reason for granting mistrial 

United States Supreme Court Where dis- 
trict court abused its discretion in dismiss- 
ing jury sua sponte, by failing to ascertain 
“manifest necessity” for doing so, the con- 
stitutional protection against double jeop- 
ardy barred retrial despite lack of harass- 
ment or attempt by judge or prosecutor 
to enhance possibility of conviction at 
second trial and despite government con- 
tention that defendant benefitted from 
declaration of mistrial. United States v. 
Jorn, 400 U.S. 470, 7 CLB 365 (1971). 


Alaska Double jeopardy did not attach 
as a result of mistrial occasioned by 
prosecutor's unintentionally prejudicial 
remarks made during course of opening 
statement despite fact that court did 
not independently consider question of 
whether there was manifest necessity to 
declare mistrial. Muller v. State, 478 P.2d 
822, 7 CLB 381 (1971). 


§ 54.63. Ex post facto 

Court of Appeals, D.C. Cir. Congres- 
sional laws embodying criminal penalties 
become effective as of the exact time of 
Presidential signing and not on com- 
mencement of day of signing. United 
States v. Casson, 434 F.2d 415, 7 CLB 
277 (1970). 


Court of Appeals, D.C. Cir. Defendant 
is chargeable with knowledge of contents 
of law and time of signing thereof, where 
official committee documents, Congres- 
sional record and news media have widely 
publicized proposed provisions prior to 
enactment and where an interested cit- 
izen, upon appropriate inquiry, can be- 
come informed of same. United States v. 
Casson, 434 F.2d 415, 7 CLB 277 (1970). 


903 


Court of Appeals, D.C. Cir. Where Dis- 
trict of Columbia Omnibus Crime Con- 
trol Bill was signed at 3:05 P.M. by Pres- 
ident, defendant who committed burglary 
and robbery at 10 P.M. could not success- 
fully contend that statutory increase of 
penalties contained therein (or the threat 
of imposition thereof) were ex post facto 
as to him because newspapers ascribed 
time of signing as 11 P.M., rather than 
3:05 P.M. United States v. Casson, 424 
F.2d 415, 7 CLB 277 (1970). 


§ 54.69. Immunity from prosecution 
Court of Appeals, 2nd Cir. Removal of 
case from state to federal court did not 
have the effect of making transactional 
immunity granted to state grand jury wit- 
ness binding against the federal govern- 
ment, which was seeking to prosecute 
witness. United States v. Keilly, 445 F.2d 
1285, 7 CLB 846 (1971). 


New York Where, pursuant to statute, 
grand jury investigating organized crime 
authorized transactional immunity, but 
district attorney's notice to witness only 
mentioned testimonial immunity, convic- 
tion for criminal contempt for refusing to 
answer questions would be reversed. An 
immunity statute is not self-enacting and 
therefore, district attorney's description 
effectively and invalidly limited the scope 
of the grant. People v. Massiello, 28 
N.Y.2d 287, 7 CLB 741 (1971). 


§ 54.70. Innocent mistake 

Court of Appeals, 7th Cir. Where defen- 
dant, with intent to steal, mistakenly en- 
tered a bank thinking it a tavern and, after 
discovering his error, took a quantity of 
money, his conviction for entering a bank 
with intent to steal would stand since the 
gravamen of the crime was not the entry 
but the larcenous intent. United States v. 
Schaar, 437 F.2d 886, 7 CLB 475 (1971). 


§ 54.90. — Burden of proof 

Pennsylvania Notwithstanding (1) expert 
medical testimony that defendant was suf- 
fering from schizophrenia and was unable 
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to tell right from wrong or distinguish 
the nature of her acts at the time of kill- 
ing four of her children, and (2) the failure 
of the prosecution to introduce any med- 
ical testimony in rebuttal, remarks made 
by defendant to police shortly after kill- 
ings that she would not hurt surviving 
child were sufficiently indicative of de- 
fendant’s consciousness of her acts to war- 
rant finding her guilty of murder. Com- 
monwealth v. Zlatovich, 269 A.2d 469, 7 
CLB 91 (1970). 


§ 55.00. — Lay testimony 

Court of Appeals, 6th Cir. The testimony 
of lay government witnesses who observed 
defendant in superficial manner for sev- 
eral hours during his presence in court 
and police station to the effect that they 
had not observed him to do anything ab- 
normal, lacked probative value and should 
not have been admitted in evidence to 
rebut prima facie showing of insanity 
established by testimony of psychiatrist 
on behalf of the defense who had ob- 
served defendant for ninety minutes. 
United States v. Smith, 437 F.2d 538, 
7 CLB 477 (1971). 


Court of Appeals, 10th Cir. Where de- 
fendant pleaded insanity as defense to 
charge of having illegally sold drugs to a 
police agent, tape recordings of conversa- 
tion with another police agent made the 
following day in regard to further sale 
not charged in indictment were admissible 
as tending to show that he knew what he 
was doing and that his conduct was il- 
legal and was therefore relevant to the 
question of defendant's mental capacity. 
United States v. Stewart, 443 F.2d 1129, 
7 CLB 793 (1971). ; 


§ 55.65. ‘“Procuring agent” defense 
Court of Appeals, Ist Cir. First Circuit 
recognizes “procuring agent” defense, but 
holds it to be unavailable if defendant 
plays any other role in transaction. United 
States v. Barcella, 432 F.2d 570, 7 CLB 
157 (1970). 
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§ 55.80. Self-defense — in general 
Oregon Where deputy sheriff was hit 
over head with gun butt while trespassing 
on defendant's property, question of rea- 
sonableness of force used was one for 
jury. State v. Laurel, 476 P.2d 817, 7 CLB 
175 (1970). 

§ 55.90. — Right to resist an illegal 

arrest 

Michigan Police officer stopped car driv- 
en by defendant’s cousin because of ex- 
cessive noise; defendant approached in 
another car, quarreled with officer who 
then attempted to arrest him and a fight 
insued. Held, it was reversible error, in 
trial for aggravated assault against officer, 
to refuse request to charge regarding de- 
fendant’s right to resist unlawful arrest, 
where theory of defense was that officer 
was not attempting to arrest defendant's 
cousin at time of altercation and that 
words used were at worst insulting, and 
not of themselves obstructive to perfor- 
mance of officer's duty. People v. Bonello, 
181 N.W.2d 652, 7 CLB 169 (1970). 


§ 56.35. Unconstitutionality of statute or 
ordinance — equal protection 

Court of Appeals, D.C. Cir. Provisions 
excluding persons who have had two or 
more prior felony convictions from com- 
ing under the purvieu of the Federal Nar- 
cotic Addict Rehabilitation Act of 1966 
is unconstitutional as applied to a non- 
seller addict with two prior convictions 
for narcotics offenses. Equal protection 
is violated since, under terms of act, a 
non-seller addict without such prior con- 
victions would be accorded protection 
denied to this defendant. Watson v. 
United States, 439 F.2d 422, 7 CLB 561 
(1971). 


California Welfare statute distinguishing 
between those nonsupporting fathers who 
stay within the state and those who stay 
outside the state for thirty days, making 
the former liable for a misdemeanor and 
the latter for a felony, deprived defendant 
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of equal protection of laws since it penal- 
ized right to travel and violated priv- 
ileges and immunities clause. Social pol- 
icy and relationship to goal of making 
such fathers more amenable to state pro- 
cess did not overcome constitutional plan. 
The right to travel includes the right to 
settle anywhere within the “national 
homeland.” In re King, 474 P.2d 983, 7 
CLB 90 (1970). 


New York It was not a deprivation of the 
right to equal protection of the laws to 
prevent charter buses from stopping at 
certain service areas on the New York 
State Thruway during crowded summer 
months. Since charter buses are unsched- 
uled and often arrive in dense convoys, 
thereby creating accommodation prob- 
lems, a reasonable basis exists for treating 
them differently than scheduled buses and 
other vehicles. People v. Ditniak, 320 
N.Y.S.2d 25, 7 CLB 656 (1971). 


§ 56.40. — Violation of First Amendment 

Wisconsin Compulsory education law re- 
quiring high school attendance was un- 
constitutional as applied to members of 
Amish religion despite claim by state that 
Amish opposition to secular education of 
Amish adolescents as deterrent to salva- 
tion constituted a “way of life” rather 
than a religious tenet. “The Free Exer- 
cise Clause is not restricted to formal 
ritualistic acts of worship common to 
theistic religions but also includes the 
practice or the exercise of religion which 
is binding in conscience.” State v. Yoder, 
192 N.W.2d 539, 7 CLB 381 (1971). 


§ 56.45. — Void for vagueness 

Maryland Statute making it a misdemean- 
or for person who appears to public em- 
ployee to have no apparant lawful busi- 
ness to pursue to refuse to leave public 
buildings or grounds after closing hours 
is not unconstitutionally vague. Ander- 
son v. State, 278 A.2d 439, 7 CLB — (1971). 


New York Statute providing that a person 
is guilty of “fraudulent accosting” when 
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he makes statements to person accosted 
in public place of a sort commonly made 
or used in perpetration of a known type 
of confidence game is unconstitutionally 
vague since the statute fails to require 
showing of fraudulent intent and relies in 
each instance upon expert testimony of 
police in order to define crime. People v. 
Harris, 315 N.Y.S.2d 66, 7 CLB 176 (1969). 


D. THE JURY 


JURY INSTRUCTIONS 


§ 57.00. ‘Allen’ dynamite charge 

Court of Appeals, 2nd Cir. Where, after 
three hours of deliberation by jury and 
without their having reported a deadlock, 
trial judge, acting on his own, gave a sup- 
plemental Allen charge, action of trial 
judge was not unduly coercive. United 
States v. Martinez, 466 F.2d 118, 7 CLB 
847 (3971). : 


§ 57.05. Accomplice testimony 

Court of Appeals, 9th Cir. Refusal of trial 
court to give instruction that testimony of 
accomplice should be viewed with caution 
was, under the circumstances, prejudicial 
error. United States v. Davis, 439 F.2d 
115, 7 CLB 730 (1971). 


§ 57.10. Burden of proof 

Court of Appeals, 5th Cir. Where trial 
judge, in effect, charged jury. that it could 
find the defendant guilty or not guilty by 
reason of insanity but did not charge that 
defendant could be found simply not guil- 
ty, reversible error was committed even 
though defendant charged with transport- 
ing a stolen vehicle and transporting a 
firearm in interstate commerce admitted 
that he “did take the car and did have 
the pistol.” United States v. Skinner, 437 
F.2d 164, 7 CLB 564 (1971). 


New York A reasonable doubt may be de- 
scribed as a “doubt for which there is a 
substantial reason” when stated in con- 
text of other instructions intended to draw 
the distinction between reasonable doubt 
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and a vague or imaginary doubt. People 
v. Jones, 316 N.Y.S.2d 617, 7 CLB 284 
(1970). 


§ 57.35. Circumstantial evidence 

Court of Appeals, 4th Cir. Trial court's 
charge that if jury found that fingerprints 
on a folded matchbox cover used to jam 
a door lock during a burglary belonged 
to defendant, it must conclude that de- 
fendant was the one who jammed the lock 
was reversible error. United States v. 


Corso, 439 F.2d 956, 7 CLB 728 (1971). 


§ 57.47. Duty to admonish jury not to 
discuss case prior to 
deliberation 
Court of Appeals, 10th Cir. Failure of 
trial judge, in federal criminal case, to 
admonish jury during lunch recess not to 
discuss facts of the case was not reversible 
error under circumstances where defense 
counsel did not object and all evidence 
was presented and jury instructed in a 
single day. United States v. Carter, 430 
F.2d 1278, 7 CLB 83 (1970). 


§ 57.50. Duty to charge on defendant’s 
theory of defense 

New Mexico Defendant, who was in close 
proximity to companion while companion 
ripped off victim’s shirt and attempted to 
remove her pants before abandoning ag- 
gression, was not, in view of the facts, 
entitled to instruction that the crime of 
attempt is not deemed to have been com- 
mitted where a person makes no effort to 
accomplish intended crime but abandons 
his original intent. State v. Lemarr, 487 
P.2d 1088, 7 CLB 858 (1971). 


§ 57.60. Duty to charge on essential 
elements of crime 

Alabama Where defendant, on trial for 
rape, admitted having had sexual inter- 
course with complainant but maintained 
that it was with her consent, it was error 
for trial court to charge jury that the only 
question for it to determine was whether 
or not it was convinced beyond a reason- 
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able doubt and to a moral certainty that 
there was no consent on the part of com- 
plainant inasmuch as such instruction 
constituted a charge on the effect of the 
evidence. Harris v. State, 249 So.2d 876, 
7 CLB 805 (1971). 


§ 57.69. Intent and willfulness 

District of Columbia Defendant who took 
one of four cartons of matches stacked on 
sidewalk in front of drugstore and who 
claimed that he had acted in the belief 
that they had been abandoned was not 
entitled to abandoned property instruc- 
tion in the absence of evidence tending to 
show that the store intended to abandon 
the property. The jurors could, however, 
consider defendant’s testimony as to his 
belief that the property had been aban- 
doned in assessing whether or not the 
defendant lacked the specific intent to 
steal. Peyton v. United States, 275 A.2d 
229, 7 CLB 567 (1971). 


New York Charge to jury that the intent 
to cause serious physical injury, required 
for proof of manslaughter in the first de- 
gree, could be found in defendant's sub- 
conscious mind was “grave error” since 
in our criminal law, subconscious intent 
has never been an element of mens rea.” 
People v. Almond, 322 N.Y.S.2d 500, 7 
CLB 857 (1971). 


§ 57.70. Lesser included offenses 
Pennsylvania Where a defendant was in- 
dicted solely for voluntary manslaughter, 
it was prejudicial error for trial judge to 
charge jury at length with respect to first 
degree and second degree murder. Com- 
monwealth v. McLaren, 271 A.2d 281, 7 
CLB 172 (1970). 


§ 57.76. “Missing witness” instruction 

Court of Appeals, D.C. Cir. Trial court is 
not compelled to give “missing witness 
instruction” in every case where it is pe~ 
culiarly within a party’s power to produce 
a witness whose testimony might elucidate 
the transaction. Court should make judg- 
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ment based upon all the facts whether to 
charge jury that it draw unfavorable in- 
terference from such failure. Burgess v. 
United States, 440 F.2d 226, 7 CLB 651 
(1971). 


§ 57.78. Offense not charged in 
indictment 

Court of Appeals, D.C. Cir. Judge’s un- 
objected to instruction to jury in rape 
case that evidence that the defendant had 
raped the complainant on a prior occasion 
could be considered solely as tending to 
show predisposition of defendant “to satis- 
fy his desires with the complainant” was 
not plain error. United States v. Huff, 
442 F.2d 885, 7 CLB 795 (1971). 


§ 58.00. — Recent and exclusive 
possession 

Court of Appeals, D.C. Cir. Where a de- 
fendant is found in possession of some, 
but not all of the articles stolen in a single 
act of taking, his unsatisfactory explana- 
tion of the possession permits an inference 
that he stole them all. United States v. 
Coggins, 433 F.2d 1357, 7 CLB 279 (1970). 


Tennessee Before presumption of guilt by 
reason of “recent” possession of stolen 
goods could attach, jury would have to be 
instructed as to test of “recency” where 
period of 20 days had elapsed between 
theft and defendant’s possession. Thomas 
v. State, 463 S.W.2d 687, 7 CLB 570 
(1971). 


§ 58.57. Summarizing evidence and 
parties’ contentions 

North Carolina Where the trial court in 
its instructions to the jury repeated the 
state’s arguments at length, these expres- 
sions (although stated in the form of con- 
tentions) were capable of impressing the 
jury with the strength of the state’s case 
and weakness of the defendant’s alibi, and 
therefore constituted reversible error. “An 
argument that would be permissible when 
made by the solicitor may, when repeated 
by the court as a contention, give empha- 
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sis that would weigh too heavily upon 
defendant.” State v. Stroud, 177 S.E.2d 
912, 7 CLB 283 (1970). 


SELECTION, DELIBERATION, 
AND VERDICT 


— Systematic exclusion of 
Negroes, etc. 

Court of Appeals, 5th Cir. Negro prisoner 
who had already served 36 years of his 99 
year sentence for robbery could now, for 
first time, challenge constitutionality of his 
Alabama conviction on the ground that 
Negroes were, at that time, systematically 
excluded from juries since there was noth- 
ing to show “an intentional relinquish- 
ment or abandonment of a known right or 
privilege.” Hamilton v. Watkins, 436 F.2d 
1323, 7 CLB 377 (1970). 


§ 60.08. 


Alabama It was reversible error for trial 
court to refuse to hear defendant’s motion 
to quash indictment on ground of sys- 
tematic exclusion of Negroes and to take 
“judicial notice” of the fact that such ex- 
clusion did not take place. Sims v. State, 
246 So.2d 439, 7 CLB 569 (1971). 


Mississippi Evidence showing wide dis- 
parity between number of blacks in coun- 
ty and number on master jury list estab- 
lished unrebutted prima facie case of 
racial discrimination warranting reversal 
of manslaughter conviction. Chinn v. 
State, 248 So.2d 801, 7 CLB 808 (1971). 


South Dakota Where American Indian 
defendant showed a wide disparity be- 
tween total percentage of Indians in coun- 
ty and representation on jury list, a prima 
facie case of racial discrimination was es- 
tablished and was not overcome by town- 
ship official’s testimony that they were not 
familiar with qualifications of Indians to 
act as jurors. Thus, a new panel or spe- 
cial venire should have been ordered on 
defendant's motion to quash jury. State v. 
Plenty Horse, 184 N.W.2d 654, 7 CLB 482 
(1971). 
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§ 60.09. — Requirement of impartial jury 
— Capital cases 

Court of Appeals, 5th Cir. Where even 
one prospective juror is excused for cause 
in a capital case for voicing general con- 
scientious scruples against the death pen- 
alty, defendant is deprived of an impar- 
tial jury and reversible error committed. 
Marion v. Beto, 431 F.2d 29, 7 CLB 274 
(1970). 

New Jersey Where 25 veniremen were 
automatically excused for cause because 
they expressed general objections or con- 
scientious scruples against imposition of 
death penalty, new trial would not be 
granted, but death sentence would be re- 
duced to life imprisonment. State v. Roy- 
ster, 273 A.2d 574, (Supreme Court of 
New Jersey ), 7 CLB 380 (1971). 


§ 60.09. — Capital cases 


§ 60.10. Conduct of voir dire — 

in general 
Court of Appeals, 4th Cir. Trial court’s 
refusal to ask on jury voir dire whether 
any prospective juror would be preju- 
diced by fact that defendants were Negro 
was reversible error. United States v. 


Gore, 435 F.2d 1100, 7 CLB 377 (1970). 


Court of Appeals, 6th Cir. Failure of 
district court judge to interrogate pro- 
spective white jurors as to racial preju- 
dice against blacks upon request of coun- 
sel for black defendant was reversible 
error despite substantial evidence of guilt. 
United States v. Carter, 440 F.2d 1132, 7 
CLB 652 (1971). 


Court of Appeals, 8th Cir. Rule providing 
that trial court shall conduct voir dire of 
jury with opportunity for counsel to sub- 
mit questions to be propounded to jury is 
constitutional under powers delegated to 
the Supreme Court and the district courts 
under 28 U.S.C. 2071. United States v. 
Anderson, 423 F.2d 856, 7 CLB 274 
(1970). 


Florida Where prospective woman juror 
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in rape case asked to be excused because 
she “had been raped by a colored person 
the year before,” trial court did not abuse 
its discretion in refusing to disqualify all 
prospective jurors who had heard the 
statement. Stevens v. State, 251 So.2d 
565, 7 CLB 859 (1971). 


Missouri Refusal of trial court to permit 
defense counsel to question each prospec- 
tive juror individually regarding possible 
racial prejudice which might prevent his 
giving a fair tiral to a Negro accused of 
murdering a white man did not constitute 
abuse of discretion where trial court asked 
panel as a whole whether any member of 
panel had such prejudice. State v. Nelson, 
459 S.W.2d 327, 7 CLB 284 (1970). 


Texas Where state in murder case did 
not claim that it would seek death penalty 
and where defendants did not receive 
death penalty, trial court did not err in re- 
fusing to permit individual voir dire ex- 
aminations of jury panel. Morales v. State, 
466 S.W.2d 293, 7 CLB 657 (1971). 


§ 61.20. — Extrajudicial communications 
New Jersey Where in a first degree mur- 
der trial, deliberating jury asked to have 
testimony read to them and court reporter 
inadvertently read excluded hearsay state- 
ment of a witness that while fleeing scene 
of killing she had overheard an unidenti- 
fied person saying, “Tex shot Calvin,” pre- 
judicial error resulted which could not be 
overcome by prompt order of court for 
jury to disregard remark. Defendant had 
been denied Fifth Amendment right of 
confrontation of unidentified witness, and 
there was a reasonable possibility that 
jury may have been influenced by state- 
ment in arriving at guilty verdict. State v. 


King, 270 A.2d 633, 7 CLB 172 (1970). 


North Carolina Where, in narcotics case, 
some of the jurors, despite court’s admoni- 
tion, listened to radio broadcast describ- 
ing defendant as a long-time bootlegger 
now turned dope pusher, trial court did 
not abuse its wide discretion in such mat- 
ters in refusing, after making its investi- 
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gation, to declare mistrial. Defendant, 


after all, had been tried “in a legally con- 
stituted court, presided over by a fair and 
impartial judge [and was] represented by 
able and competent counsel.” State v. 
Moye, 182 S.E.2d 814, 7 CLB 857 (1971). 


§ 61.22. — Other unauthorized or 
improper conduct 

Texas Where juror admitted in an affi- 
davit and stated in testimony that he had 
thought defendant was guilty because he 
did not take the stand to testify in his own 
behalf, defendant was not entitled to a 
new trial since juror had not discussed this 
with other jurors and since a juror may 
not impeach or explain his verdict. Luna 
v. State, 461 S.W.2d 600, 7 CLB 284 
(1970). 


§ 61.25. — Supplemental instructions 
Court of Appeals, 6th Cir. Where trial 
court refused to grant jurors’ request to 
see transcript of testimony concerning 
identification of one of the other defen- 
dants on the grounds that they had heard 
the testimony for three days and were the 
sole triers of the facts, there was no abuse 
of discretion amounting to plain error re- 
quiring reversal. United States v. Toney, 
440 F.2d 590, 7 CLB 729 (1971). 


3 62.02. — Requirement of unanimity 
District of Columbia Where jury fore- 
man reported that jury had agreed on a 
verdict of guilty, but, upon being polled, 
one juror reported a vote of not guilty, it 
was prejudicial error, in the absence of de- 
fense request, to continue to poll the jury 
and then to repeatedly “identify” and “in- 
terrogate” said dissenting juror as to pos- 
sible confusion on her part until she 
changed her vote. Jones v. United States, 
273 A.2d 842, 7 CLB 482 (1971). 


Louisiana Defendant who was convic- 
ted of manslaughter by 9 to 3 jury majority 
as permitted by state law was not deprived 
of constitutional due process. State v. 
Jones, 244 So.2d 849-7 CLB 568 (1971). 
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New Jersey Where jury was polled after 
conviction for possession of marijuana and 
11 jurors answered “guilty as charged,” 
but one juror replied, “guilty of posses- 
sion of pipe stem,” verdict was not sub- 
ject to being set aside. Juror’s answer in- 
dicated by implication that said juror was 
aware of presence of marijuana in pipe, 
since “it is common knowledge that per- 
sons are not ‘guilty’ of merely possession 
of pipe stems.” State v. Ward, 270 A.2d 
1, 7 CLB 172 (1970). 


§ 62.04. — Inconsistent verdicts 

Court of Appeals, D.C. Cir. Conviction 
of aider and abettor would stand despite 
the dismissal of charge against principal 
on the grounds of entrapment, since aider 
and abettor proceeded with plan on his 
own accord after principal withdrew. The 
successful defense of entrapment by prin- 
cipal does not mean that there was no 
criminal act but only that entrapped party 
could not be held accountable. United 
States v. Azadian, 436 F.2d 81, 7 CLB 
475 (1971). 


New York Where defendant was indict- 
ed on two separate counts of murder — 
felony murder and common law murder 
— but the felony murder count was dis- 
missed before trial, jury’s verdict finding 
defendant guilty of felony murder re- 
quired reversal even though indictment 
for common law murder is usually suffi- 
cient to cover guilty verdict of felony 
murder. People v. Weisser, 319 N.Y.S.2d 
131, 7 CLB 570 (1971). 


§ 63.20. — Duty of trial judge to grant 
mistrial 

Alabama Where trial judge instructed 
bailiff that if no verdict was reached by a 
certain hour, the bailiff, in the absence of 
the judge, should discharge the jury, er- 
ror thus committed was not saved by 
formal declaration of mistrial on follow- 
ing day, and former jeopardy attached. 
Parham v. State, 250 So.2d 613, 7 CLB 
806 (1971). 
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E. SENTENCING AND PUNISHMENT 


SENTENCING PROCEDURES 


§ 65.00. Right of defendant to be present 
Court of Appeals, D.C. Cir. Sentence to 
enhanced term as a second offender 
would be vacated where fact of prior con- 
viction was not proved in presence of de- 
fendant. United States v. Marshall, 440 
F.2d 195, 7 CLB 652 (1971). 


§ 65.30. — Right to examine presentence 
report 

Court of Appeals, D.C. Cir. Denial of 
defense counsel’s request to inspect pre- 
sentence reports utilized by district court 
in sentencing constituted an abuse of dis- 
cretion since it could have served to per- 
mit derogatory material to be used ex 
parte against the defendant and also de- 
prived defendant of any opportunity to 
help the court in its appraisal of favor- 
able information. United States v. Bryant, 
442 F.2d 775 (D.C. Cir. 1971). 


§ 65.35. — Right to have presentence 
report ordered 

Court of Appeals, 8th Cir. Although pre- 
sentence investigatory reports are highly 
recommended under current philosophy 
that “punishment should fit offender and 
not merely the crime,” and for later re- 
habilitative efforts, it was not prejudicial 
error for federal district judge to refuse 
to procure such a report before imposing 
sentence. The language of Rule 32, 
F.R.Cr.P., mandates a presentence report 
“unless the court otherwise directs” which 
appellate courts construe to be, in effect, 
discretionary. United States v. Hazelrigg, 
4300 F.2d 580, 7 CLB 84 (1970). 


§ 65.55. Right to separate sentence 
hearing where jury fixed 
punishment 

United States Supreme Court A defen- 

dant in a capital case is not deprived of 

his constitutional right to remain silent 
where, because guilt and punishment are 
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simultaneously pronounced in a unitary 
trial, he is confronted with the choice of 
foregoing his privilege not to take the 
stand on the issue of guilt or, should he 
be found guilty, facing imposition of pen- 
alty without having personally addressed 
the jury on the matter. McGautha v. Cal- 
ifornia, 28 L. Ed. 2d 711, 7 CLB 643 
(1971). 


§ 65.65. Standards for imposing sentence 
United States Supreme Court Standard- 
less submission to jury of choice between 
death penalty or life imprisonment does 
not violate due process in view of virtual 
impossibility of adequately setting such 
standards. McGawtha v. California, 28 
L. Ed. 2d 711, 7 CLB 643 (1971). 


Illinois Where, prior to imposition of 


sentences, trial judge suggested that de- 
fendants take lie detector test to deter- 
mine extent or existence of prior criminal 
activity, but warned them that they would 
thereby waive their rights against self-in- 


crimination, sentences imposed after de- 
fendants refused to take such tests must 
necessarily have been influenced by the re- 
fusal, and sentences would be vacated. 
People v. Ackerman, 269 N.E.2d 737, 7 
CLB 747 (1971). 


Michigan Where defendant was sen- 
tenced in accordance with a clear “sen- 
tencing pattern” imposing greater penalties 
upon those who demanded a jury trial, 
case would be remanded for resentencing 
of defendant “as an individual.” People 
v. Snow, 182 N.W.2d 820, 7 CLB 386 
(1970). 


§ 65.85. Illegal sentence 

Alabama Where, contrary to law, the 
jury, instead of the judge, fixed defen- 
dant’s punishment (five years for posses- 
sion of marijuana), the judgment was 
void and consequently no appeal could be 
taken. McCray v. State, 246 So. 2d 475, 7 
CLB 572 (1971). 
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§ 65.90. Imposition of sentence 
suspended 

Court of Appeals, 5th Cir. Suspension of 
imposition of sentence, unlike suspension 
of sentence, is not a final judgment and 
does not close the case. Under these cir- 
cumstances an indigent defendant, even 
prior to recent enactment of Criminal 
Justice Act, would be entitled to assist- 
ance of court-appointed counsel. United 
States v. Gras, 446 F.2d 7, 7 CLB— 
(1971). 


PUNISHMENT 


§ 66.00. Credit for time spent in custody 
prior to sentencing 
Rhode Island Notwithstanding assertion 
of sentencing judge that he had taken into 
consideration time served by defendant 
while awaiting sentencing, defendant was 
entitled, under state statute, to adminis- 
trative reduction of sentence. State v. 
Holmes, 277 A.2d 914, 7 CLB 747 (1971). 
§ 66.15. — Particular penalties as 
constituting cruel and unusual 
punishment 
Court of Appeals, D.C. Cir. Conviction 
of “nontrafficking” drug addict for posses- 
sion of “implements of a crime,” namely 
instruments for the self-administration of 
narcotics, was not cruel and unusual pun- 
ishment. Wheeler v. United States, 276 
A.2d 722, 7 CLB 656 (1971). 


Court of Appeals, 4th Cir. Eighth 
Amendment prohibition against cruel and 
unusual punishment forbids defendant's 
execution for rape where victim’s life was 
neither taken nor endangered. Ralph v. 
Warden, Maryland Penitentiary, 438 F.2d 
786, 7 CLB 561 (1961). 


Alabama Motion for reduction of death 
sentence for black man convicted of rap- 
ing white woman was properly denied de- 
spite presentation by defendant of statis- 
tical survey of selected counties in twelve 
southern states showing that death pen- 
alties for rape were almost exclusively 
meted out in cases involving black defen- 
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dants and therefore supported a pattern 
of discrimination violative of Fourteenth 
Amendment. Liddell v. State, 251 So.2d 
601, 7 CLB 863 (1971). 


§ 66.30. Excessive sentences (see also 
§ 73.00) 

Maryland Where convicted defendant 
was committed to custody of commissioner 
of corrections rather than to a particular 
penal institution, his sentence, which ex- 
ceeded maximum for confinement to a 
house of correction or jail but did not ex- 
ceed maximum for confinement in a pen- 
itentiary, was not improper where com- 
missioner had discretion to confine him in 
a penitentiary or elsewhere within the 
penal system. Mullins v. State, 278 A.2d 
85, 7 CLB 746 (1971). 


Nebraska Where defendant, an alcohol- 
ic, was drunk during commission of burg- 
lary, sentence of 5 to 10 years in jail was 
not an abuse of discretion since defen- 
dant’s drunkenness was “voluntary” and 
he knew of his tendency to violate the law 
while in that condition. State v. Gamron, 
182 N.W.2d 425, 7 CLB 386 (1970). 


New Jersey Sentence of 18-year-old first 
offender, found with $2.50 worth of 
marijuana, to two to three years in prison 
and $100 fine was excessive; and sen- 
tence was suspended. State v. Ward, 270 
A.2d 1, 7 CLB 172 (1970). 


Oklahoma Sentence of 45 years impris- 
onment for armed robbery of sum of $1,- 
053 “does not shock the conscience of this 


court” and was not excessive. Hill v. 


State, 481 P.2d 487, 7 CLB 484 (1971). 


Oklahoma Where victim was struck over 
the head and lost consciousness, sentence 
of 101 years for conviction of robbery with 
dangerous weapon was not excessive. 
Gordon v. State, 481 P.2d 482, 7 CLB 484 
(1971). 


§ 66.50. Increasing sentence upon retrial 
Court of Appeals, 2nd Cir. Where de- 
fendant pleaded guilty to a lesser count of 
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the indictment and, after being sentenced, 
was allowed to withdraw his plea, longer 
sentence imposed as result of conviction 
for higher count was not improper. Long- 
er sentence could not be construed as hav- 
ing been motivated by vindictiveness and 
did not require: statement of justification. 
United States ex rel. Williams v. McMann, 
436 F.2d 103, 7 CLB 479 (1970). 


Pennsylvania Increased sentence follow- 
ing grant of new trial would constitute 
double jeopardy under retroactive appli- 
cation of North Carolina v. Pearce, 385 
U.S. 711 (1969), unless second sentencing 
judge, through supplemental opinion, 
could show adequate and proper reasons 
for increased sentence based on identifi- 
able conduct on part of defendant after 
time of first sentencing proceeding. Com- 
monwealth v. Smith, 227 A.2d 807, 7 CLB 
740 (1971). 


Pennsylvania Increased sentence to cor- 
rect judicial error where sentence alleged- 
ly intended for one conviction was applied 
to another would constitute double jeop- 


ardy where defendant had already begun 
to serve it. Commonwealth v. Smith, 277 
A.2d 807, 7 CLB 740 (1971). 


§ 66.60. Multiple punishment — 

in general 
Colorado Consecutive sentences im- 
posed upon defendants on pleas of guilty 
for crime or robbery and crime of con- 
spiracy to rob arising out of same transac- 
tion did not constitute abuse of judicial 
discretion where possibiliy of his receiving 
such sentences was explained to defendant 
before acceptance of plea. De Bose v. 
People, 488 P.2d 69, 7 CLB — (1971). 
§ 70.18. — What constitutes a prior 
felony conviction 
Court of Appeals, 9th Cir. One day be- 
fore defendant was convicted of crime of 
possession of a firearm by a convicted fel- 
on, he won reversal on appeal of his con- 
viction for the underlying felony. Ninth 
Circuit held that the later conviction must 
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stand since defendant was still a con- 
victed felon at time of possession of re- 
volver, irrespective of ultimate outcome of 
former case. Court cited overriding con- 
cern of Congress in enacting gun control 
provisions of the Omnibus Crime Act to 
end easy availability to those persons 
“who Congress has reason to believe pose 
a greater threat to community peace than 
does the public generally.” United States 
v. Liles, 432 F.2d 18, 7 CLB 166 (1970). 


New Jersey A defendant could be sen- 
tenced as a second offender under drunk- 
en driving statute even though the sec- 
ond violation occurred before sentence 
was imposed for the first offense. State v. 
Guiendon, 273 A.2d 790, 7 CLB 484 
(1971). 


Texas Evidence of prior conviction was 
admissible in penalty stage of trial despite 
fact that sentence in prior case was ren- 
dered before entry of judgment. McLer- 
ran v. State, 466 S.W.2d 287, 7 CLB 662 
(1971). 


§ 70.20. — Validity of prior conviction 
Colorado Defendant could validly be 
sentenced as habitual criminal despite fact 
that on one of his three prior convictions 
he was without counsel at time of sen- 
tencing, since for purposes of the habitual 
criminal statute, a sentence is not part of 
a conviction. Swift v. People, 488 P.2d 80, 
7 CLB 863 (1971). 


F. POST-CONVICTION 
PROCEEDINGS 


THE APPEAL 


§ 71.20. Frivolous appeals 

Court of Appeals, 5th Cir. Motion of 
court-appointed defense counsel to be re- 
lieved would be granted and appeal dis- 
missed as frivolous where defendant vol- 
untarily pleaded guilty to charge and did 
not respond to counsel’s motion by filing a 
response setting forth any appealable 
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claims. United States v. Minor, 444 F.2d 
521, 7 CLB 844 (1971). 


§ 71.55. — Right to appeal on full record 
Court of Appeals, 4th Cir. Where no 
transcript was ever made of defendant's 
murder trial and there were no judge’s 
notes, three-page narrative prepared by 
prosecutor from his notes was insufficient 
to allow effective appeal. Stokes v. Pey- 
ton, 437 F.2d 131, 7 CLB 560 (1971). 


§ 71.90. — Failure to file timely notice 


of appeal 

New York A defendant who voluntarily 
pleads guilty is not entitled to post-con- 
viction hearing simply because he was not 
contemporaneously advised of his right to 
appeal. To warrant hearing, defendant 
must allege that he disputed the validity 
of the judgment of conviction but was 
prevented from prosecuting an appeal by 
reason of ignorance or improper advice as 
to his rights. People v. Lynn, 269 N.E.2d 
794, 7 CLB 742 (1971). 


§ 73.00. — Review of sentences 

Alaska Alaskan Supreme Court, under 
new judicial review of sentence statute, 
“disapproves” of one year sentence for 
rape and robbery as too lenient. Nicholas 
v. State, 477 P.2d 447, 7 CLB 166 (1970). 


§ 73.30. — Harmiess error test 

Court of Appeals, 2nd Cir. Where trial 
court, over objection, permitted prosecu- 
tion witness to testify that following defen- 
dant’s arrest for possession of stolen mail- 
bags, recovered after a series of thefts, 
there were no further mail thefts, error, if 
any, was harmless in view of overwhelm- 
ing evidence of guilt. United States v. 
Hubert, 445 F.2d 1328, 7 CLB — (1971). 


Maryland Where trial judge in non-jury 
trial for rape and murder permitted intro- 
duction of confession but later, at conclu- 
sion of the state’s case, ruled that the con- 
fession was inadmissible under Miranda 
and stated that he would entirely disre- 
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gard it in his deliberations, guilty verdict 
would not be reversed. Trial judges 
should be credited with sufficient exper- 
tise to properly distinguish between their 
roles as adjudicators of the law and triers 
of the facts in non-jury cases. State v. 
Hutchinson, 271 A.2d 641, 7 CLB 287 
(1970). 


Oklahoma _ A defendant was not deprived 
of adequate legal representation when his 
attorney failed to object to identification 
of defendant by the complaining witness 
as “The nigger, the Second Man,” since a 
defendant is “entitled to a trial, not to a 
perfect trial.” Johnson v. State, 476 P.2d 
397, 7 CLB 173 (1970). 


Oklahoma The use of the term “nigger,” 
as matter of law, did not so inflame jury as 
to cause it to render a judgment of con- 
viction unsupported by the evidence. 
Johnson v. State, 476 P.2d 397, 7 CLB 173 
(1970). 


§ 73.40. — Harmless error test for 
constitutional errors 

North Carolina Erroneous admission of 
policeman’s testimony that defendant, 
without prior Miranda warnings, admitted 
shooting the victim, was not prejudicial to 
defendant where defendant later testified 
he had shot victim in self-defense. State 
v. Crump, 178 S.E.2d 366, 7 CLB 285 
(1971). 


OTHER POST-CONVICTION 
PROCEEDINGS 
(including revocation of probation 
and parole) 


§ 74.10. Motion for new trial — newly 
discovered evidence 

New Mexico Although both prosecution 
witnesses at murder trial resulting in con- 
viction later recanted their testimony in 
written affidavits, new trial would not be 
granted. “Courts must act with great re- 
luctance and with special care and cau- 
tion before accepting the truth of a claim 
of perjury, and should properly require 
the evidence to affirmatively establish the 
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perjury in such clear and convicting man- 
ner as to leave no room for reasonable 
doubt that perjury was.committed.” Court 
discounted “eyewitness” claim that she 
had been threatened by district attorney 
with jail if she did not testify that she 
saw defendant commit the act because 
such alleged threat had purportedly oc- 
curred during trial recess and record did 
not indicate recess. State v. Betsellie, 487 
P.2d 484, 7 CLB 807 (1971). 


§ 74.80. — Right to an evidentiary 
hearing 

Court of Appeals, Ist Cir. Defendant 
who moved to have his sentence vacated 
on ground that he had been promised a 
suspended sentence by United States At- 
torney was entitled to an evidentiary hear- 
ing despite his statement made to court 
prior to entry of guilty plea to the effect 
that no promise had been made. Said 
statement was evidentiary but not con- 
clusory. United States v. McCarthy, 433 
F.2d 591, 7 CLB 271 (1970). 


Court of Appeals, 5th Cir. Petitioner 
who, more than twenty years after con- 
viction, sought to have conviction and sen- 
tence set aside on grounds of ineffective 
counsel was not estopped from seeking 
and obtaining relief because of lapse of 
time and was entitled to evidentiary hear- 
ing. Powers v. United States, 446 F.2d 23, 
7 CLB 848 (1971). 

§ 75.10. — Failure to raise claim at trial 
or on direct appeal as bar 

Iowa Failure of defense counsel to bring 
uncovered bias of juror to attention of trial 
court during proceedings constituted 
waiver of issue, and defendant was barred 
from raising it initially on post-verdict mo- 
tion for new trial. State v. Coffee, 182 
N.W.2d:390, 7 CLB 383 (1970). 


Nebraska Where in 1965 defendant, 
fearing the death penalty in the event of 
a reversal and retrial, signed waiver of 
appeal of his murder conviction, he was 
not entitled to postconviction relief on 


1971 CASE DIGEST INDEX 


theory of ineffective counsel since, in view 
of possibility of greater penalty on retrial, 
defense strategy to save defendant's life 
was successful when life imprisonment 
sentence was imposed. State v. Hatten, 
188 N.W.2d 846, 7 CLB 808 (1971). 


§ 75.35. Federal habeas corpus — 
grounds 

United States Supreme Court A service- 
man’s crime against the person of an in- 
dividual upon a military base or against 
the property on the base is “service con- 
nected” within the meaning of O'Callahan 
v. Parker, 395 U.S. 268, and thus defen- 
dant who raped two women on Army base 
was properly tried and convicted by mil- 
itary court-martial. Releford v. Comman- 
dant, 401 U.S. 355, 7 CLB 472 (1971). 


United States Supreme Court Where an 
Air Force enlisted man on temporary duty 
at Arizona State College sought a writ of 
habeas corpus on the ground that he was 
being detained unlawfully, the Federal 
District Court of Arizona lacked jurisdic- 
tion to entertain application since no cus- 
todian, or commanding officer or anyone 
in chain of command was a resident of 
Arizona. Schlanger v. Seamens, 401. U.S. 
487, 7 CLB 367 (1971). 


Court of Appeals, 3rd Cir. Where ser- 
viceman faced with criminal charges 
brought against him in Japanese Court 
signed extensions of enlistment in order to 
avail himself of military legal assistance 
and to stay out of pretrial detention in 
Japanese jail, said extensions were not ob- 
tained by coercion, and were valid. United 
States ex rel. Stone v. Robinson, 431 F.2d 
548, 7 CLB 83 (1970). 


Court of Appeals, 3rd Cir. Where exten- 
sions of enlistment were signed but not 
verified as provided for by standard form, 
said extensions were nevertheless valid, 
since verifications were not mandated by 
the statute and since serviceman had 
signed in order to procure above-men- 
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tioned benefits. United States ex rel. 
Stone v. Robinson, 431 F.2d 548, 7 CLB 
83 (1970). 


§ 75.55. — Mootness 

Court of Appeals, 7th Cir. A petition for 
habeas corpus is not mooted by expiration 
of sentence for violation of a municipal 
ordinance and can only be deemed moot 
through a showing by the state that there 
is no possibility of any collateral legal 
consequences. United States ex rel. Law- 
rence v. Woods, 432 F.2d 1072, 7 CLB 
278 (1970). 


Court of Appeals, 7th Cir. A federal dis- 
trict court’s ruling in a wholly unrelated 
case involving different parties that the 
municipal ordinance under which this de- 
fendant was convicted was unconstitution- 
al on its face, is not binding on state su- 
preme court. United States ex rel. Law- 
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rence v. Woods, 432 F.2d 1072, 7 CLB 
278 (1970). 


§ 76.10. Revocation of probation — 
grounds 

Texas Where probation is revoked, sen- 
tence is to recommence on date of revo- 
cation since a defendant is not entitled to 
any credit for time served on probation. 
Quintero v. State, 469 S.W.2d 189, 7 CLB 
808 (1971). 


§ 76.45. Parole — scope of parole 
hearing 

Court of Appeals, 2nd Cir. A prisoner 
appearing before state parole board for 
consideration for release before termina- 
tion of sentence is not entitled to either 
presence of counsel, notice of “charges” 
against him, or right to confrontation and 
cross-examination of witnesses. Men- 
echino v. Oswald, 430 F.2d 403, 7 CLB 
161 (1970). 


PART III — MISCELLANEOUS 


A. SPECIFIC CRIMES 
(elements of crime, statutory 
construction, etc.) 


STATE AND COMMON LAW CRIMES 


§ 80.22. Burglary 

Delaware Where defendant entered a 
building through a previously broken 
window in a locked frame, his action did 
not constitute “breaking” within the mean- 
ing of burglary statute but at most con- 
stituted unlawful entry. Cole v. State, 
272 A.2d 339, 7 CLB 387 (1970). 


Maryland A church, though it may be 
the “mansion house of God,” is not a 
dwelling place within the meaning of 
burglary law. Conviction for daytime 
housebreaking, therefore, must be re- 
versed. Convictions, for storehouse break- 
ing and for being a “rogue and vaga- 
bond,” however, would stand. Holtman v. 
State, 278:A.2d 82, 7 CLB 739 (1971). 


§ 80.25. Dangerous and deadly weapons 
New York Shotgun, the barrel of which 
was a little over 18 inches long could not 
be considered a firearm within meaning of 
statutory proscription directed against 
weapons which could be concealed upon 
the person. People v. Palermo, 317 N.Y.S. 
2d 723, 7 CLB 484 (1971). 


§ 80.26. Disorderly conduct and loitering 
United States Supreme Court A munic- 
ipal ordinance forbidding three or more 
persons to assemble on sidewalks “and 
there conduct themselves in a manner an- 
noying to persons passing by” is uncon- 
stitutionally vague and violative of rights 
of free speech and public assembly. 
Coates v. Cincinnati, 29 L. Ed. 2d 214, 
7 CLB 647 (1971). 


United States Supreme Court The display 
of the words “Fuck the Draft” on a jacket 
worn by defendant inside a state court- 
house could not constitutionally serve as 
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the basis for conviction for disturbing the 
peace under statute proscribing “offensive 
conduct.” Cohen v. California, 29 L. Ed. 
2d 284, 7 CLB 645 (1971). 


New York Conviction of defendant for vi- 
olating litterbug law in that he had placed 
signs on state highway right-of-way read- 
ing “Mr. Perry’s Litter Garden” and “Lit- 
ter Garden Ahead” could not stand and 
was a “cruel and ironical” application of 
the statute. People v. Clements, 321 
N.Y.S.2d 999, 7 CLB 742 (1971). 


§ 80.31. False claims 

New Jersey It is not the responsibility of 
an attorney presenting a negligence claim 
to act in first instance as “judge and jury” 
in deciding truth or falsity of client’s rep- 
resentations unless he has actual know’- 
edge or should know or reasonably sus- 
pect, from facts within his knowledge or 
professional experience, that they are 
false. State v. Zwillerman, 270 A.2d 284, 
7 CLB 169 (1970). 


New Jersey Where attorney was pros- 
ecuted for obtaining money by knowingly 
submitting claims to insurance company 
on behalf of fictitious persons, the failure 
of trial judge to give jury an understand- 
able answer to its inquiry as to a lawyer’s 
responsibility to determine the truthful- 
ness of a negligence case was prejudicial 
error. State v. Zwillerman, 270 A.2d 284, 
7 CLB 169 (1970). 


§ 80.42. Fornication 

New Jersey Although prosecutions under 
statute enacted in 1796 making fornication 
a misdemeanor are “rare,” the statute can- 
not be regarded as such a relic of ancient 
times, so out-of-tune with present moral- 
ity, so discriminatorily administered and 
so invasive of privacy as to require a hold- 
ing that defendant welfare recipient moth- 
er and defendant father of children born 
out of wedlock were denied equal protec- 
tion and due process of the law. Convic- 
tions of defendant mother and defendant 
father, however, would be reversed for 
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the authorities’ failure to advise defen- 
dants of their Fourth Amendment rights 
in course of welfare, bastardly and police 
court proceedings. “The law should not 
allow constitutional rights of the parents 
to be sacrificed as a condition to gaining 
public assistance for children.” State v. 
Clark, 275 A.2d 137, 7 CLB 569 (1971). 


§ 80.45. Harassment 

Court of Appeals, 5th Cir. Where defen- 
dant, a divorced man engaged in conflict 
with wife over son’s affections placed nu- 
merous collect phone calls to his wife’s 
lady attorney and used abusive words, 
evidence sustained his conviction for use 
of interstate telephone calls for purpose 
of harassment and obscenity. Dissent, 
however, noted that statute was not de- 
signed to be used against a distraught 
father, who became overexcited in vainly 
attempting to reach or obtain information 
about his son and used said language to 
“blow off steam.” Under such circum- 
stances, “twelve months imprisonment for 
two uncouth remarks made in a fit of an- 
ger is a shocking reflection on the admin- 
istration of justice.” United States v. Dar- 


sey, 431 F.2d 963, 7 CLB 158 (1970). 


§80.75. Larceny 

Missouri Where defendant had taken an 
item of clothing from one department in 
a store to another and claimed he had 
done so in order to show it to his wife, 
trial court’s instruction to jury that the 
moving of the property “however slight” 
was sufficient to constitute stealing, was 
reversible error. State v. Commenos, 461 
S.W.2d 9, 7 CLB 384 (1970). 


§ 80.90. Manslaughter 

New York Where defendant sold heroin 
to victim who injected himself with imple- 
ment supplied by defendant and died as 
a result, defendant could not be charged 
with manslaughter in the second degree 
and criminally negligent homicide since 
injection of heroin, while sometimes fatal, 
does not generally result in death. People 
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v. Pinckney, 317 N.Y.S.2d 417, 7 CLB 384 
(1971). 


Washington Death of child resulting from 
parents’ failure to take him to doctor 
when he was suffering from gangrenous 
infection of tooth constituted mansiaugh- 
ter under state’s ordinary negligence stan- 
dard despite finding that failure was not 
willful but due to ignorance of loving 
parents. State v. Williams, 484 P.2d 1167, 
7 CLB 658 (1971). 


§ 80.95. Murder 

Illinois Where defendant, during 45 min- 
ute sexual attack, repeatedly used knife to 
inflict multiple wounds upon victim’s face, 
stomach, shoulder and other parts of her 
body and also beat victim’s head against 
a chest of drawers before raping her, his 
opportunity for murder was so great that 
the proof was insufficient to establish that 
defendant intended or attempted to com- 
mit that crime. People v. Thomas, 262 
N.E.2d 495, 7 CLB 93 (1970). 


§ 81.10. Obscenity 

United States Supreme Court Federal 
statute prohibiting the knowing use of the 
mails for the delivery of obscene matter 
is not unconstitutional on its face, nor as 
it relates to seller of obscene materials 
through the mails to willing recipients 
who state that they are adults. United 
States v. Reidel, 28 L. Ed. 2d 813, 7 CLB 
647 (1971). 


United States Supreme Court The First 
Amendment is not violated by customs 
seizure, under 19 U.S.C. § 1305, of ob- 
scene materials found in luggage of per- 
son reentering United States even though 
material was intended for his private use. 
Despite failure of statute to set time limits, 
19 U.S.C. § 1305, which authorized cus- 
toms officials to seize obscene material and 
established procedures for forfeiture of 
said material, statute was constitutional. 
The Court, in accordance with policy of 
statutory construction to avoid a constitu- 
tional issue, construed statute to require 
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limit of no more than 14 days from seizure 
to institution of judicial proceedings and 
no more than 60 days from filing of action 
to final court decision. United States v. 
Photographs, 28 L. Ed. 2d 822, 7 CLB 
648 (1971). 


Court of Appeals, 2nd Cir. Constitutional 
question of obscenity remains a delicate 
judgmental function for court rather than 
an issue of fact. Court therefore reverses 
notwithstanding jury verdict of obscenity. 
United States v. 35 MM Motion Picture 
Films Etc., 432 F.2d 705, 7 CLB 16 (1970). 


Court of Appeals, 2nd Cir. Nor can va- 
riety or frequency of sexual acts depicted 
be determinative of issue since obscenity 
requires more than arousal of erotic inter- 
ests, now generally in the ascendency in 
our culture, but involves an association of 
these interests with a sense of guilt, shame 
and morbidity. United States v. 35 MM 
Motion Picture Films Etc., 432 F.2d 705, 
7 CLB 161 (1970). 


Court of Appeals, 2nd Cir. Film graph- 


ically depicting sexual intercourse, hetero- 
sexual oral-genital contact, female mas- 
turbation, a gynecological examination 
and insertion of contraceptive device, was 
not obscene in view of medical and psy- 
chological discussions of sexual adjustment 
problems presented in narration. United 
States v. 35 MM Motion Picture Films 
Etc., 432 F.2d 705, 7 CLB 161 (1970). 


Florida Blanket injunction against book- 
seller to “cease and desist from selling... 
obscene or pornographic publications” in 
violation of specific state statute was con- 
stitutionally invalid because it did not put 
seller on notice as to what was prohibited, 
thereby creating unacceptable restraint 
upon his freedom to vend constitutionally 
protected publications. Mitchem v. State 
ex rel. Schaub, 250 So.2d 883, 7 CLB 807 
(1971). 


Massachusetts Sale in Massachusetts of 
magazine containing provocative nude 
poses not actually depicting sexual con- 
gress could not form basis for obscenity 
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conviction but was protected by First 
Amendment under recent Supreme Court 
decisions despite belief of Massachusetts 
Court that the proscribing of such mate- 
rial was within “the permissible exercise 
of state power.” Commonwealth v. Dona- 
hue, 263 N.E.2d 589, 7 CLB 173 (1970). 


§ 81.15. Obstructing justice 

New York Defendant who upon being 
questioned by officer gave false informa- 
tion as to an incident did not commit 
offense of “falsely reporting an incident” 
and trial court should not have accepted 
her guilty plea. People v. Clairborne, 323 
N.Y.S.2d 527, 7 CLB 804 (1971). 


§ 81.25. Possession and sale of drugs 
Maryland Where Maryland General As- 
sembly “emergency measure” reduced 
“possession” of marihuana from a felony 
to a misdemeanor, it was error for court 
to instruct jury that it was still a felony 
to have marihuana under one’s “control” 
as distinguished from in one’s possession. 
Possession includes “constructive posses- 
sion” amounting to control. Marin v. State, 
280 A.2d 753, 7 CLB 858 (1971). 


Michigan A statute making possession of 
a “narcotic” a felony included marijuana 
“and all allied plants of the cannabis fam- 
ily which are habit forming.” In prosecu- 
tion for illegal possession of marijuana it 
was not necessary to prove that it was 
habit forming since requirement applied 
only to “allied plants.” People v. Alexan- 
der, 182 N.W.2d 1, 7 CLB 288 (1970). 


Nebraska Conviction of defendant under 
unconstitutional statute for unlawful pos- 
session of more than one-half pound of 
cannabis was upheld under another pro- 
vision making unlawful the possession of 
any cannabis. State v. Smith, 187 N.W.2d 
753, 7 CLB 740 (1971). 


New York Ordinary water pipes “adapted” 
for the administration of narcotics could 
serve as basis for conviction under statute 
prohibiting possession of hypodermic sy- 
ringes, hypodermic needles, and “certain 
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other instruments” even though water 
pipes do not physically resemble syringes 
or needles. People v. Queen, 322 N.Y.S.2d 
58, 7 CLB 748 (1971). 


Washington Defendants, charged with 
possession of marijuana, would be de- 
prived of constitutional right of equal 
treatment under the law if prosecuted for 
felony under Narcotics Drug Act, when 
in actual fact marijuana is not a narcotic 
but by its effects belongs, and has be- 
longed, under the prohibitions of the Dan- 
gerous Drug Act (misdemeanor) despite 
prior erroneous classification by legislature 
as a narcotic. State v. Zornes, 475 P.2d 
109, 7 CLB 88 (1970). 


Washington Where, during the pending 
of appeal from felony conviction for pos- 
session of marijuana under State Uniform 
Narcotic Drug Act, legislature changed 
law to make such possession of marijuana 
a misdemeanor under Dangerous Drugs 
Act, legislative intent was deemed to ap- 
ply change to pending as well as prospec- 
tive cases. State v. Zornes, 475 P.2d 109, 
7 CLB 88 (1970). 


§ 81.35. Robbery 

Wisconsin It was no defense to prosecu- 
tion based upon defendant’s attempt to 
take $150 from victim at gunpoint that 
defendant was seeking to recover what he 
in good faith believed to be his own prop- 
erty, and therefore lacked the intent to 
commit attempted armed robbery. The 
money on defendant's person was and re- 
mained the personal property of victim 
irrespective of any indebtedness to the 
defendant in the same amount. Only if 
the defendant’s claim was to the owner- 
ship of the specific coins and bills then 
on defendant's person, could said defense 
have been validly maintained. Edwards 
v. State, 181 N.W.2d 383, 7 CLB 288 
(1970). 


§ 81.45. Sodomy 
New York It was not an abuse of discre- 
tion for New York Secretary of State to 
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refuse to accept “not-for-profit” certificate 
of incorporation of “Gay Activists Alli- 
ance” set up to lawfully work for abolition 
of criminal sanctions and discrimination 
against homosexuals and to promote a 
sense of self-worth in homosexuals, be- 
cause, by identifying itself as a “homosex- 
ual civil rights organization,” the group is 
professing an intent to disobey penal stat- 
ute prohibiting sodomy. Gay Activists 
Alliance v. Lomenzo, 320 N.Y.S.2d 994, 7 
CLB 659 (1971). 


§ 81.70. Vagrancy 

United States Supreme Court Municipal 
ordinance making it unlawful for anyone 
found abroad late at night without any 
visible or lawful business and who does 
not give satisfactory account of himself 
was unconstitutionally vague as to defen- 
dant under the circumstances. Palmer v. 
Euclid, 29 L. Ed. 2d 98, 7 CLB 650 
(1971). 


FEDERAL CRIMES 


§ 83.05. Federal antigambling statute 
Court of Appeals, 7th Cir. Where defen- 
dant advertised in local newspaper for 
salesmen for illegal lottery, no violation 
of statute prohibiting interstate use of 
mails in aid of racketeering enterprises 
(18 U.S.C. § 1952) occurred despite fact 
that newspaper also went to a small pro- 
portion of out-of-state readers via the 
mails, since defendant had limited opera- 
tions and personnel to residents of the 
state, acting within the state. The statute, 
designed “to strike at the truly interstate 
operations of organized crime” should not 
be brought to bear against local operations 
where use of the mails is “a matter of 
happenstance” and “minimal and inciden- 
tal.” United States v. McCormick, 442 
F.2d 316, 7 CLB 730 (1971). 


Court of Appeals, 7th Cir. Although ex- 
tortion victim cashed check drawn upon 
out-of-state bank in order to pay off extor- 
tioners, thereby bringing about interstate 
use of the mails during the check-clearing 
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process, no violation of statute prohibiting 
interstate use of mails in aid of racketeer- 
ing enterprises (18 U.S.C. § 1952) oc- 
curred. Situation involving shakedown of 
married man decoyed into hotel room 
with girl was too “marginal” and use of 
mails too “minimal” to come within pur- 
poses of the statute and to warrant fed- 
eral intervention into local law enforce- 
ment. United States v. Altobella, 442 F.2d 
310, 7 CLB 730 (1971). 


Court of Appeals, 10th Cir. Govern- 
ment, in order to convict defendants with 
traveling in interstate commerce with in- 
tent to participate in illegal gambling, 
need not show that defendants partici- 
pated in more than one incident of gam- 
bling in state in which incident occurred 
but may show a wide-ranging activity 
over areas of the United States and Can- 
ada in order to establish gambling activity 
as “business.” United States v. Paulino, 
443 F.2d 1108, 7 CLB 794 (1971). 


§ 83.08. Anti-loan-sharking statute 
United States Supreme Court Title 11 of 
the Consumer Credit Protection Act of 
1968, 82 Stat. 159, 18 U.S.C. (Supp. V) 
§ 891 et seq., making loan sharking a fed- 
eral crime was a permissible exercise by 
Congress of its powers under the com- 
merce clause of the Constitution as ap- 
plied to loan shark defendant convicted 
for transaction not shown to have involved 
interstate commerce. Defendant was mem- 
ber of a class whose activities affected 
interstate commerce through its intimate 
relation with organized crime as a major 
source of funding for rackets and as a 
means for the extortionate takeover of 
legitimate businesses. Perez v. United 
States, 402 U.S. 146, 7 CLB 472 (1971). 


§ 83.18. Interstate fraud 

Court of Appeals, 9th Cir. The govern- 
ment was not required to prove, nor was 
the court required to charge, in prosecu- 
tion under 18 U.S.C. § 2314 (which makes 
it unlawful to induce any person to travel 
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in interstate commerce in execution or 
concealment of a scheme to defraud that 
person of money or property having a 
value of $5,000 or more) that each of the 
victims relied on the false representations 
and was deceived by them. Reliance or 
actual deception is not an element of the 
crime. United States v. Reina, 446 F.2d 
16, 7 CLB 847 (1971). 


§ 83.45. Mann Act — prosecutions 

Court of Appeals, 4th Cir. Prostitution 
need only be one of principal purposes 
in enticing woman to cross state lines in 
order to sustain Mann Act conviction. 
United States v. Jenkins, 442 F.2d 429, 7 
CLB 797 (1971). 


§ 83.55. National Firearms Act 

Court of Appeals, 6th Cir. It was not nec- 
essary in prosecution under 18 U.S.C.A. 
§ 1202(a)(1) (prohibiting possession of a 
firearm by a convicted felon) that indict- 
ment charge or evidence be produced to 
show that firearm found in possession of 
person previously convicted of a felony 
was “in commerce or affected commerce.” 
Congress had the power, under commerce 
clause of Constitution to make possession 
of a firearm by a convicted felon a federal 
crime in light of high degree of recidivism 
among convicted felons and extensive use 
of firearms in crimes affecting interstate 
commerce. Stevens v. United States, 440 
F.2d 144, 7 CLB 655 (1971). 


Court of Appeals, 8th Cir. Where defen- 
dant was charged under federal statute 
making it a crime for any person who has 
been convicted of a felony to possess a 
firearm, government need not allege or 
prove that possession occurred in com- 
merce or affected commerce. United 
States v. Synnes, 438 F.2d 764, 7 CLB 
561 (1971). 


§ 83.80. Selective Service violations 

United States Supreme Court Where, 
after receiving advisory letter from De- 
partment of Justice specifying three rea- 
sons (two of which were invalid) for re- 


1971 CASE DIGEST INDEX 


jecting registrant’s claim for conscientious 
objector status, selective service appeal 
board rejected claim without specifying 
upon which grounds it relied, conviction 
for refusal to submit to induction would 
be reversed. Clay v. United States, 29 
L. Ed. 2d 810, 7 CLB 727 (1971). 


United States Supreme Court Persons 
with sincere religious objections to serv- 
ing in a particular war, but who are not 
opposed to participation in war in any 
form, are not entitled to conscientious ob- 
jector exemption or conscientious objector 
discharge under § 6(j) of the Military 
Selective Service Act. Further, said act 
is not violative of the Free Exercise and 
Establishment of Religion Clauses of the 
First Amendment. The congressional rea- 
sons for this limitation are non-sectarian 
and theologically neutral, centering prin- 
cipally on the maintenance of fairness in 
the administration of military conscrip- 
tion. Gillette v. United States; Negre v. 
Larsen, 401 U.S. 437, 7 CLB 472 (1971). 


Court of Appeals, D.C. Cir. Where sol- 
dier on active duty in Vietnam sought con- 
scientious objector discharge claiming that 
his objections had matured during combat 
training, army’s denial of his application 
on ground that his claim for discharge 
was based “solely” upon conscientious ob- 
jections already claimed and denied by 
the Selective Service could not stand since 
he had earlier sought only noncombatant 
status but now objected to all military 
service. Habeas corpus granted. United 
States ex rel. Barr v. Resor, 443 F.2d 707, 
7 CLB 791 (1971). 


Court of Appeals, 7th Cir. Where selec- 
tive service registrant was a member of 
a Black Hebrew sect which professed 
opposition to all wars and to non-com- 
batant service, selective service could not 
deprive him of conscientious objector 
status on the basis of (1) his contention 
that “true Jews” were all black and did 
not fight in wars, (2) his “incomprehensi- 
ble” response to the fact of “Jewish” par- 
ticipation in wars as described in the Old 
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Testament, (3) his alternate contentions 
that he belonged to a religion and not to 
a religion but to a way of life, and (4) his 
employment as a general laborer in a steel 
firm making war materials. Particularly 
in the case of the poorly educated and 
unsophisticated registrant, personal in- 
sight and personal sincerity of religious 
belief, rather than comprehensibility and 
absence of “contradictions,” must control 
determination of status. United States v. 
Joyce, 437 F.2d 740, 7 CLB 479 (1971). 


Court of Appeals, 9th Cir. Defendant, 
previously acquitted of failure to report 
for induction, could not later be tried for 
failure to report for induction on a second 
occasion where he relied upon an earlier 
judicial determination of sincerity of be- 
lief in refusing to attend subsequent “in- 
formal interview” to redetermine classifi- 
cation. United States v. Hayden, 445 F.2d 
1367, 7 CLB 853 (1971). 


Court of Appeals, 9th Cir. Conscien- 
tious objector registrants, even if misclas- 
sified, could not be prosecuted for failure 
to appear at preinduction physical in view 
of Selective Service Regulation and irrel- 
evancy of medical condition to conscien- 
tious objector status. United States v. 
Hayden, 445 F.2d 1367, 7 CLB 853 (1971). 


Court of Appeals, 9th Cir. Where defen- 
dant did not receive close physical exam- 
ination on the day he reported for induc- 
tion, as required by army regulations, his 
conviction for refusing to take symbolic 
step forward would be reversed since de- 
fendant was of borderline weight and 
physical inspection with clothes removed 
might have established him as unfit for 
service. United States v. Brown, 438 F.2d 
1115, 7 CLB 566 (1971). 


Court of Appeals, 9th Cir. Defendant 
who was not qualified under state law 
for job to which he was assigned by local 
draft board in lieu of induction could not 
be held guilty of failure to comply with 
draft board order when he did not report 
for work: The possibility that he may 
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have deliberately failed qualifying exam- 
ination for job as nursing assistant trainee 
could not enter into decision since 
“[e]ven” deliberate failure to pass an ex- 
amination is not a federal offense.” Walsh 
v. United States, 436 F.2d 1188, 7 CLB 
379 (1970). 


B. QUASI-CRIMINAL, ANCILLARY, 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§ 85.10. — Grounds 

Louisiana Where, in an application for 
rehearing on a matter, an attorney accused 
the Supreme Court of Louisiana of dis- 
honesty in denying the relief requested 
and, on television, called the court an 
anachronism and described its judges as 
dictators immune to criticism, the attor- 
ney, being inexperienced and having al- 
ready received a fine and a 24 hour jail 
sentence for contempt, would be repri- 
manded but not disbarred. Louisiana State 
Bar Ass'n v. Spencer, 245 So. 2d 374, 7 
CLB 566 (1971). 


Michigan Trial judge who summarily 
held defense attorney in criminal con- 
tempt after several warnings that he was 
unduly protracting cross-examination in 
order to fatigue elderly prosecutrix, failed 
to exercise proper judicial restraint despite 
“extreme vigor” of cross-examination (in- 
cluding repeated rephrasing of the same 
questions) in an effort to discredit her 
identification of defendant. A “very fine 
line separates the right of a trial judge 
to supervise . . . and the right of an attor- 
ney to pursue with a vigor and thorough- 
ness the defense of a client charged with 
a very serious crime.” People v. Ravitz, 
182 N.W.2d 75, 7 CLB 282 (1970). 


§ 85.20. — Formal requirements 

United States Supreme Court Where a 
trial participant personally vilifies the trial 
judge himself and contempt action is de- 





922 


ferred until the completion of the trial, 
the contempt trial should, as a matter of 
due process, be conducted before a differ- 
ent judge. Mayberry v. Pennsylvania, 400 
U.S. 455, 7 CLB 267 (1971). 


Court of Appeals, 7th Cir. A defendant 
sentenced to three years in penitentiary 
after jury trial for criminal contempt was 
not entitled to have been charged by 
grand jury indictment or presentment. 
Criminal contempt proceedings, while 
subject to due process fundamental fair- 
ness guarantees are sui generis and as 
such not within the specific strictures of 
the Fifth Amendment governing statutory 
offenses. United States v. Bukowsky, 435 
F.2d 1094, 7 CLB 376 (1970). 


§ 85.35. — Defenses 

United States Supreme Court Where a 
Mississippi trial judge summarily held de- 
fendant in criminal contempt based upon 
courtroom behavior which was related to 
trial judge but apparently not observed 
by him and where, additionally, the trial 


judge had been one of the losing parties 
in a civil rights action brought against 
him by the defendant and others, the 
judge should have recused himself, and 
a hearing on the merits should have been 
held. Johnson ‘v. Mississippi, — U.S. —, 7 
CLB 645 (1971). 


Court of Appeals, 2nd Cir. Stolen FBI 
documents were not “goods,” “wares,” or 
“merchandise” within meaning of statu- 
tory authorization for the granting of 
transactional immunity in testifying be- 
fore grand jury. In re Vericker, 446 F.2d 
244, 7 CLB 846 (1971). 


Court of Appeals, 3rd Cir. A civil con- 
tempt order for failure to testify before 
a grand jury after grant of immunity 
would be vacated and a hearing ordered 
to determine validity of court order per- 
mitting wiretap notwithstanding fact that 
matter was first raised on appeal. In re 
Grand Jury Investigation, 444 F.2d 499, 
7 CLB 844 (1971). 
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§ 86.20. — Requirements 

Court of Appeals, 3rd Cir. Affidavit of 
two police officers accompanying extradi- 
tion demand justified a finding of prob- 
able cause that an offense had been com- 
mitted, notwithstanding absence of any 
information as to source of knowledge 
that offense had occurred. United States 
ex rel. Grano v. Anderson, 446 F.2d 272, 
7 CLB — (1971). 


Illinois Where an individual was living 
under an assumed name and police offi- 
cers, acting without warrant, searched his 
residence, thereby obtaining written proof 
of his true identity as an escapee from 
penal institution of another state, said vio- 
lation of his Fourth Amendment rights 
would not preclude his extradition to 
demanding state. Purposes of Fourth 
Amendment are “adequately served” by 
confining the exclusionary rule to its “or- 
dinary compass,” without extending same 
to extradition proceedings. Otherwise, the 
consequences of an illegal act by officers 
of one state would be visited, without re- 
course, upon the sovereign of another. 
People ex rel. Taylor v. Johnson, 264 N.E. 
2d 198, CLB 174 (1970). 


JUVENILE PROCEEDINGS 


§ 89.00. Right to be treated as juvenile 
Court of Appeals, 4th Cir. Sentence of 
seventeen-year-old inmate of federal re- 
formatory for attempted escape under 
general escape statute rather than section 
prescribing lesser penalty for persons un- 
der eighteen was proper in view of de- 
fendant’s refusal to be treated as juvenile 
delinquent at trial for original crime. 
United States v. Becker, 444 F.2d 510, 7 
CLB 848 (1971). 


Ohio Where juvenile delinquent was 
placed in same institution with adult fel- 
ony offenders, his committment was not in- 
validated as deprivation of equal protec- 
tion under law despite the fact that he had 
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been denied jury trial for what would 
have been a felony had he been an adult. 
Although the law required that there be 
no commingling with adult convicts, fail- 
ure of correction officials to implement 
same was an administrative matter and 
“not the duty of the court” to execute. In 
re Tsesmilles, 265 N.E.2d 308, 7 CLB 381 
(1970). 


§ 89.11. — Right to jury trial 

United States Supreme Court. “Funda- 
mental fairness” under due process does 
not require extension of jury trials to the 
adjudicative phase of a state juvenile de- 
linquency proceeding despite possibility 
of serious deprivation of liberty; similarity 
of these proceedings to criminal proceed- 
ings; defects of juvenile system; and prior 
extension of other criminal law procedural 
safeguards to such proceedings. McKeiver 
v. Pennsylvania, 29 L. Ed. 2d 647, 7 CLB 
645 (1971). 


Nevada A juvenile proceeding against 17- 
year old defendant for forcible rape was 


a “civil” rather than criminal proceeding 
and defendant was not entitled to trial by 
jury since “the right to trial by jury for 
children is not part of the due process 
guarantees.” A Minor v. State, 476 P.2d 
11, 7 CLB 173 (1970). 


§ 89.12. — Burden of proof in juvenile 
proceeding 

Massachusetts A person committed as a 
“defective delinquent” after being charged 
with a crime for which there was never a 
finding of guilt, was not deprived of his 
constitutional rights. In re Chouinard, 
267 N.E. 497, 7 CLB 567 (1971). 


§ 89.70. Commitment proceedings — 

in general 
Court of Appeals, 4th Cir. Maryland’s De- 
fective Delinquent Act held constitutional 
and not violative of due process. Tiffett 
v. Maryland, 436 F.2d 1153, 7 CLB 371 
(1970). 
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SUITS BY PRISONERS UNDER 
FEDERAL CIVIL RIGHTS ACT, ETC. 


§ 90.57. Grounds — cruel and unusual 
treatment 


Court of Appeals, 2nd Cir. Punitive seg- 
regation of prisoner for more than one 
year was not “cruel and unusual punish- 
ment” even though such segregation re- 
sulted from improper and vindictive ac- 
tion of prison warden and was, in the 
opinion of one expert, conducive to men- 
tal deterioration and insanity. Sostre v. 
McGinnis, 442 F.2d 178, 7 CLB 733 
(1971). 


Court of Appeals, 2nd Cir. Second Circuit 
declines to establish uniform due process 
procedural requirements for state prisons 
to follow before confining prisoners to 
segregation. Court will, however, expect 
basic safeguards against arbitrariness to 
be employed. Sostre v. McGinnis 442 
F.2d 178, 7 CLB 733 (1971). 


§ 90.65. — Limitations on reading matter 
Court of Appeals, 2nd Cir. Consistent with 
reasonable prison regulations, prisoner 
may write and orally espouse political and 
other views and may have literature in 
his possession. Sostre v. McGinnis, 442 
F.2d 178, 7 CLB 733 (1971). 

§ 90.66. — Prisoners’ rights to witness 
fees 

Court of Appeals, 5th Cir. Federal pris- 
oners who, as a result of having been 
called as defense witnesses in criminal 
cases lost several days wages because of 
absence from prison industries were not 
entitled, in petition for mandamus, to 
statutory witness fees and mileage com- 
pensation. Meadows v. United States 
Marshal, Northern District of Georgia, 
434 F.2d 1007, 7 CLB 280 (1970). 


§ 90.70. Access to legai assistance and 
courts 

Court of Appeals, 5th Cir. An 18-month 

delay in obtaining aid from a law school 
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student legal services program in drafting 
papers for post-conviction relief would de- 
prive an inmate of a “reasonable alterna- 
tive” under standards of Johnson v. Avery, 
393 U.S. 483, holding that a prison 
regulation prohibiting inmate assistance 
in drafting pro se legal papers constituted 
deprivation of due process unless a rea- 
sonable alternative for furnishing legal 
assistance were available. Williams v. 
U.S. Department of Justice, Bureau of 
Prisons, 433 F.2d 958, 7 CLB 279 (1970). 


COLLATERAL EFFECTS OF 
CONVICTION 


§ 91.50. In general 

Court of Appeals, 9th Cir. Defendant, a 
dishonorably discharged machinist who 
had been partially employed in working 
on firearms was not deprived of a basic 
due process right of employment by a 
statute prohibiting a person who has 
been dishonorably discharged from re- 
ceiving, possessing or transporting in 


commerce any firearm even though his 
discharge was for a non-violent, petty 


crime. United States v. Karnes, 437 F.2d 
284, 7 CLB 560 (1971). 


MISCELLANEOUS 


§ 92.80. Right to expungement of arrest 
record 

Court of Appeals, D.C. Cir. A person ex- 
onerated either after a lawful arrest or ar- 
rest without probable cause and released 
without indication of final charges should 
not be subjected to adverse use of his 
“criminal record.” Relief may be to limit 
its dissemination or to require its ampli- 
fication. Menard v. Mitchell, 430 F.2d 
486, 7 CLB 77 (1970). 


New York Where subsequent to dismissal 
of clearly groundless charge of burglary 
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against youth, police retained record of 
his arrest in their files, youth was entitled 
to have his and parents’ surname oblit- 
erated from all records and other doc- 
uments in possession of police that re- 
flected fact of petitioner’s arrest and to 
have all records of proceeding expunge- 
ment sealed and subject to inspection only 
at his request or on order of court. Henry 
v. Looney, 317 N.Y.S.2d 848, 7 CLB 382 
(1971) 


§ 92.90. Military reservists’ rights 

Court of Appeals, 7th Cir. Reservist, 
whose reserve participation was declared 
“unsatisfactory” because of his refusal to 
cut long hair and who was therefore 
called for induction into Army, was sub- 
ject as a “part-time soldier” to same re- 
strictions on constitutional liberties re- 
garding dress as full-time soldiers and 
was not entitled to preliminary injunc- 
tion against his induction. Dissent as- 
serted that “one does not lose the right 
to constitutionally protected freedoms ab- 
sent substantial justification even in the 
military,” and that the differences in cir- 
cumstances between reservists and full- 
time soldiers should be taken into ac- 
count in determining said justification. 
Anderson v. Laird, 437 F.2d 912, 7 CLB 
478 (1971). 


§ 92.95. Voidability of contracts for 
literary rights to cases 

Court of Appeals, 6th Cir. James Earl Ray 
denied declaratory and injunctive relief 
against author and former attorneys on 
alleged grounds of fraudulent inducement 
to contract and conflicts of interest. Con- 
tracts assigning to attorneys, as their fee, 
income from literary material concerning 
alleged crime before disposition of case 
are not void as matter of public policy. 
Ray v. Foreman, 441 F.2d 1266, 7 CLB 
732 (1971). 
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